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Federal Procurement Policy requirements for promulgating cost accounting
standards, the effective date must be “within 120 days after publication in the
Federal Register in final form, unless the Board determines a longer period is
necessary” (41 USC 422(g)(2)). This suggests that the effective date can be later
than the date that the rules are published.

3. On or after the effective date of the new rules, a contractor must receive a new
contract or subcontract subject to CAS.

4. The contractor begins applying the new rules in the first accounting period starting
after the new contract.

Given the remaining steps involved in the promulgation process, it is our expectation that
the final rules will be published no earlier than near the end of 2009. Assuming a calendar
year accounting period, this suggests that a contractor who receives a new contract at the
end of 2009, but after the final rule is published would become subject to the new rules
almost immediately on January 1, 2010. A January 1, 2010, effective date does not allow
sufficient time for contractors to revise their pricing data to take into account the final
rule. This would be particularly burdensome for large contractors who are receiving new
contracts on a daily basis.

Yet, under the above scenario, if the new contract were delayed just a short period of time
until early 2010, the same contractor might not become subject to the new rules until
2011. Also note that contractors who receive new contracts fairly infrequently, which
would be more typical of many smaller contractors, are more likely to become subject to
the new rules in 2011.

In order to remedy these inconsistencies in the effective date, we ask the CAS Board to
consider delaying the effective date until a date after January 1, 2010. Recognizing the
magnitude of the proposed changes, we believe that the full 120 day delay expressly
provided under Federal Procurement policy is fully justified. Operationally, this would
make 2011, as the effective date for most contractors. This effective date also would be
more consistent with the approach used in 1995, which included a March 30, 1995,
effective date, 9 months before most contractors were required to apply the new rules.

However as a side concern, note that while an effective date of January 1, 2010, would
delay applicability until 2011 for most contractors, it would require application of the
Pension Protection Act of 2006 (PPA) rules for eligible government contractors to expire
in 2010, one year prior to when the harmonization rules would apply. We do not believe
that this inconsistency was intended by Congress. Accordingly, we ask that the CAS
Board refrain from setting an effective date prior to January 2, 2010.

Suggested language (in red) to 9904.412-63(c) and 9904.413-63(c) might be as follows:
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the assignable costs are in excess of the minimum required contributions and, in addition,
all mandatory prepayment credits have been exhausted. We believe there are many
scenarios in which the voluntary prepayment credits will never be recovered.

While in the abstract, this may not appear to be of concern to the CAS Board, this
dichotomous treatment essentially punishes contractors who choose to bolster their plan’s
funding (i.e., PPA’s intent) in anticipation of the burgeoning cash costs under PPA,
particularly in light of the current economic environment. Without some mechanism for
converting voluntary to mandatory prepayment credits, contractors have a disincentive to
make contributions to their plans that may be considered prudent absent these penalizing
provisions.

To alleviate this disincentive, we advocate the CAS Board to adopt a twofold mechanism
to provide contractors with a means of transferring voluntary to mandatory prepayment
credits in the event that these voluntary contributions serve to reduce the mandatory
prepayment credits that would otherwise be created. We recognize that the CAS Board
may have a concern that contractors would abuse such a provision and knowingly over-
contribute to their plans with the expectation that full assignability will be available.
While we believe that the realities of corporate finance and competitive contracting
essentially eliminate such abuses, we can understand the desire of the CAS Board to
protect against any abuse through appropriate regulation.

The first part of the twofold mechanism would only apply in situations in which a
contractor has both a voluntary prepayment credit and ERISA credit balances, utilizes the
ERISA credit balances to satisfy ERISA funding requirements, and has ERISA minimum
funding requirements in excess of the assignable CAS cost. In this situation, the amount
transferred to the mandatory from the voluntary prepayment account would equal the
portion of the ERISA credit balances used to satisfy minimum funding, but not in excess
of the balance in the voluntary prepayment account.

The second part of the mechanism would address situations in which the contractor has a
voluntary prepayment account in excess of the ERISA credit balances. This situation
could occur due to situations in which the operation of the ERISA credit balances are not
mirrored in the voluntary prepayment account. For example, in some situations an
employer is required to surrender the credit balances in order to maintain certain funding
percentages in a plan. Under this mechanism, a portion of the voluntary prepayment
account would be re-characterized as a mandatory prepayment credit. This portion would
equal the increase in the ERISA required contribution that would have resulted if the
voluntary prepayment were never contributed. This is accomplished by calculating an
adjusted ERISA required contribution using an asset value with the balance of the
voluntary prepayment account subtracted out.

With this in mind, we believe that the following modifications to the definitions and

















