


progressive labor management practices that include a collective bargaining agreement with the

Farm Labor Organizing Committes (FLOC) union aud a grievance/alternative dispute resolution
program that covers 7000 foreign H-2A workers and thousands more US workers. NCGA is the
largest H-2 A program participant in the nation and has held that distinction for at least the Jast 15

years.

At the outset it should be noted that NCGA strongly opposes the substance of the Department’s
proposal to suspend the H-2A Final regulations and objects to the process by which the
Department is pursuing this regulatory change, including the extremely condensed 10 day time
frame that has been established for public comment. The Department’s proposal appears to be
nothing more than a Notice of Proposed Rulemaking (NPRM) couched in different terms (a
suspension of rules) in an attempt to avoid complying with the requirements of the
Administrative Procedure Act, which governs the process for federal rulemaking.

First of all, the truncated 10-day comment period is an unreasopable time in which to expect the
public to be able to evaluate and comment on the substance and implications of the Department’s
proposal. Growers throughout the country, who are the vast majority of the regulated public
affected by this proposal, are fully engaged in the production of crops to feed this nation and
simply do not have sufficient time to stop what they are doing at this critical juncture in the peak
of spring preparation, planting, and in some cases harvesting, to adequately and comprehensively
address this devastating and destabilizing proposal that was sprung on the regulated community
with absolutely no advance warning or notice. By contrast, the rules currently in effect included
an NPRM by the prior Administration that was preceded by more than 6 months of review and
notice to the regulated community, beginning with an announcement from the White House in
August of 2007, that the Department was undertaking a review of the H-2A program.

Given the complexity and wide-ranging implications of the Obama Administration’s H-2A
proposal, we are asking the Department to extend the comment period in this rulemaking for at
least 60 more days. Even after the six months of advance notice to the public that the
Department was preparing the February 13, 2008 NPRM, the Department initially provided the






Administrative Procedure Act is to give the public an opportunity to provide input on the
regulations an agency seeks to adopt. The Depattment has not provided any rationale for why it
is abandoning normal rulemaking procedures and refusing to accept comments on the regulations
it proposes to adopt.

The Department apparently seeks comment only on whether or pot it should suspend the current
rules and replace them with the old rules. The Department’s claimed justification and
explanation for pursuing this proposed suspension of the H-2A regulations, however, lacks
sufficient crucial details and analysis necessary for stakeholders to fully evaluate the proposal.
The Department’s proposal repeatedly asserts broad conclusions about the impact of the current
regulations without one iota of supporting data, facts, or analysis that can be evaluated by
stakeholders. Morcover, the unreasonably short comment period does not allow stakeholders
enough time fo fully evaluate the allegations and conclusory statements the Department has
provided.

While DOL argues that the Department and State Workforce Agencies (SWAs) lack sufficient
resources to effectively and efficiently implement the new H-2A rules, DOL has not cited any
specific funding levels or explained what resources it needs. Without that relevant data, the
public is unable to judge the merits of the Department’s proposal. Moreover, there is ample
evidence contradicting the Department’s allegation that it lacks sufficient resources. According
to the Office of Management and Budget (OMB), the Department’s discretionary budget in
Fiscal Year 2009 is more than $17.5 billion — nearly a 50% increase over Fiscal Year 2008 levels
of $11.8 billion, and the President’s budget for Fiscal Year 2010 includes even further increases
for DOL. The DOL Office that carries out labor certifications, including processing H-2A
applications has also seen huge funding increases this year that appear to be nearly 25% greater
than Fiscal Year 2008 funding levels, according to publicly available data. It simply defies logic
for the Department to claim as a reason for suspending the H-2A rules that it lacks sufficient
resources when it provides no funding information and all available data shows the Department
receiving huge funding increases.



SWA’s receive grant funding from DOL pursuant to the Workforce Investment Act and Wagner-
Peyser Act to carry out administrative responsibilities, including those under the H-2A program,
and, on balance, compared with last year under the old H-2A rules, the SWA responsibilities
have been reduced under the new rules while funding remains essentially constant or has even
increased. In addition, new DOL grant agreements with the states were issued late in 2008 and
at that time each state knew what its responsibilities would be under the new H-2A program
rules, including verifying the work eligibility of workers referred to H-2A job orders. Each state
that accepted a grant agreed to conduct the required H-2A administrative activities, as they had
agreed in prior years. The fact that states may not like to perform every activity that is required
by law (or pursuant to a grant agreement), or may claim that the cost of their work load exceeds
the amount of grant money DOL provides is not a2 new development, nor a sufficient basis upon
which to suspend the current rule. States have made similar complaints about requirements,
work load, and funding for years, including under the old rules where their responsibilities were
greater than they are under the pew regulations.

Furthermore, although DOL claims a lack of funding for the H-2A program is a problem, it fails
to explain how it can afford to engage in the present suspension rulemaking, including preparing
a proposal, evaluating comments, and issuing a Final rule presumably returning us to the old H-
2A regime, which will require even more effort and costs by the SWAs than are required under
the new rules, In addition, as described in the Notice of Proposed Suspension, the Department
apparently plans to turn around and conduct yet another full-blown H-2A rulemaking this year,
which given the size of last year’s rulemaking would surely be a lengthy, expensive and staff
intensive effort. The Department also failed to consider any alternatives to suspending the
current regulations as a means to compensate for alleged funding deficiencies, such as asking
Congress to redirect the H-2A application fees for the Department’s use rather than depositing
them in the U.S. Treasury. If sufficient funding is truly a concem - and it appears that it is not —
then the most prudent course would be for the Department to maintain the status quo and
administer the new regulations, since it appears to be less costly than returning to the old
regulations.






asked the Department to suspend this rule (as well as the Secretary of Labor herself) have long
advocated and supported as part of federal legislation (AgJobs) reforming the H~2A program.

As another reason for suspending the rules, DOL cites an inability to conduct training for Federal
program staff, SWA staff, and program users. This is intentionally misleading and factually
untrue. The Department held training sessions for users and staff in Atlanta and Denver last
December after adequate notice and before the new rules went into effect. Program staff in
Chicago held numerous training sessions and conference calls to train their adjudicators and state
program administrators on the new H-2A rules. The DOL Federal program staff designed the
new regulations, so it is not clear what further training they would require.

The Department fails to acknowledge that extensive training has alrcady taken place and fails to
explain what other training is required for staff and program users and why such training could
not be provided. We also understand from SWA staff that the Department had even scheduled
additional training for SWAs, but suddenly and without explanation cancelled that training. As
part of the Department’s extensive training efforts to date, it had an informative and easy to
understand powerpoint program and other guidance posted on its website to help users comply
with and understand the program. The Department also set up an email box to encourage
questions from users and provide guidance. One of the most egregious recent actions by the
Department was the sudden removal from the DOL website of the powerpoint presentation and
other guidance material that had been developed by the Department for the benefit of the
regulated community. This material had been posted and maintained during the current
Administration, but pow is inaccessible. The Department has also disabled an email inbox that
had been utilized by program users for months to send questions to DOL.

It is disingenuous, at best, for the Department to clam it has been unable conduct training for
program users, SWA, and DOL staff when DOL plainly bas conducted such training and
provided guidance. Furthermore, the Department cannot now cancel further training, attempt to
remove all evidence of prior guidance and claim it never existed, as a rationale for suspending
the current regulations. Any of these alleged problems could be easily and quickly remedied by
the Department, The Department cannot neglect its administration of the rule and then credibly



argue that the rule isn’t working and there is widespread confusion when it is itself sowing the
seeds of confusion and disruption. Such behavior reminds one of the story of the child who
murders his parents and then throws himself on the mercy of the court as an orphan.

DOL states that it believes it has a responsibility to employers, workers, SWA’s and the public to
ensure the regulatory regime “has a sound basis” and is capable of effective implementation.

The Department has already articulated a sound basis for the current regulations in the preamble
to the Final rule. That sound basis was developed over nearly a year and balf, with extensive
public comment, and included in a rule that was promulgated in compliance with the APA. The
Department cannot now reverse the prior regulations and their previously articulated sound basis
without a well reasoned analysis as part of a rulemaking in compliance with the APA. The
Department has not done that in this case. In addition, the federal court hearing the challenge to
the H-2A Final regulations has not found the basis for the new rules to be lacking.

The Department maintains that suspending the new regulation and reinstating the prior regulation
allows an examination of the new rule while maintaining the “previous status quo.” That
statement is illogical and borders on nonsense. The status quo is what exists presently.
Suspension of the current regulations results in a substantive change in rights, liabilities,
responsibilities, and remedies for employers and workers under the program and that is not
maintaining the status quo.

DOL claims it has increasing cvidence that implementing the new regulatory program before an
additional examination of relevant legal and economic concerns is unnecessarily disruptive and
confusing to DOL’s admipistration of the H-2A program, SWA'’s, agricultural employers,
domestic and foreign workers and suggests it is important to avoid disruption in light of severe
economic conditions. First of all, the Department seems to be implying that it has not
implemented the Final rule. The new rule became effective on January 17 and DOL is
compelled to administer the regulations, as they are presently the law of the land. If the
Department seeks to revise or change its administration of the program then it must make those

changes in compliance with the APA.



The Department has failed to describe just what evidence it possesses on this point or what type
of disruption or confusion it is concerned about. Without any discussion of those elements by
DOL it is not possible for the pubic to evaluate the Department’s position or proposed actions,
nor judge the quality and quantity of the Department’s alleged evidence supporting its position.
DOL has also failed to consider or acknowledge the disruption and confusion that would result
from its proposal to suspend the current regulations. Similarly, DOL has also failed to consider,
acknowledge or quantify the disruption and confusion that would result from reinstating old ‘
regulations after program users have made extensive business decisions based on the new
regulations. Moreover, the new users of the program who have been attracted to it by the
reformed regulations have no familiarity with the old regulatory regime. In that case, the
Department’s proposal would cause massive confusion and disruption.

There is zero analysis of the specific legal and economic concerns the Department is referring to
or how and to what extent those concerns are impacted by the claimed disruption and confusion.
Without more detail about those specific issucs, it is not possible for us to adequately evaluate
the Department’s proposal. By contrast, the Department, in promulgating the Final rule in 2008
included considerable discussion about the confusion and uncertainty caused by the old rules and
addressed those concerns in the preamble. It is clear from our experience as the largest user of
the H-2A program in the United States that utilizing the current H-2A program to secure legal
seasonal workers is more logical, predictable, reliable, and less disruptive than the old H-2A
regulations the Departinent proposes to reinstate.

One relevant legal and economic concern resulting from the Department’s action that it has
ignored relates to a SWA’s legal obligation to conduct employment eligibility verification on all
workers it refers pursuant to agricultural job orders. The H-2A rule contained important
clarifications for SWAs and H-2A users relating to this issue. By suspending the H-2A Final
rule and the clarification on eligibility verification, DOL is unnecessarily creating potential
confusion among SWAs about their obligations. That confusion could lead some SWAs to stop
conducting the employment eligibility verification they are legally required to perform and that






U.S. workers for specific jobs because U.S. workers have the first opportunity to take that job. It
is interesting to note, however, that on March 19, 2009 several media stories reported on
President Obama’s support for legalizing all the people who are currently in the country illegally.
Tt has been estimated that there are 10 - 15 million illegal aliens present in the U.S. Of course,
legalizing all of those people would suddenly add huge numbers of “U.S.” workers to several
industries, presumably including agriculture. But the Department in this proposal fails to explain
how the Administration’s support for legalization of illegal aliens would not detrimentally affect
all the U.S. workers currently out of work and who the Departinent seems to imply could take a
farm job instead of an H-2A worker taking the job. Millions of formerly illegal workers who
suddenly become new “U.S.” workers would certainly have more of an effect on those
unemployed U.S. workers because they would be on equal legal footing to compete for the jobs.
By contrast, H-2A workers only get a chance at a job when U.S. workers aren’t available to take
it.

The Obama Administration very well may wish to change certain policies of the prior
Administration, but when it comes to changing federal rules there is a well established and
legally required process the Administration must follow to effectuate those policy differences.
The course the Department is following with this proposed suspension violates that well
established and legally required process. Furthermore, the Department’s actions here are a
dangerous precedent. Under the new rulemaking process the Department is using to pursue this
action, any agency could suspend any rule for as long as they wanted with virtually no advance
notice or supporting data, and prevent meaningful public comment, just because the agency
decides one day to change its mind about what rules it would like to see in effect.

Any reconsideration of the H-2A regulatory scheme must be done through notice and comment
in compliance with the APA. The Department’s proposed suspension will cause chaos
throughout the regulated community. The APA lays out a consistent and predictable process in
order to avoid exactly this type of whipsawing of the regulated community when an agency
wishes to change its policy. If DOL’s approach under this initiative was followed in every
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who answers you are a grower that needs to ask a question about the H-2A program. They will
put you on hold and leave you to rot. Mr. Carlson also will not return calls when messages are
left. Believe it or not, cven the Internal Revenue Service has better customer service than DOL.
Never, in the twenty year history of NCGAs participation in the H-2A program have we
experienced anything like this. In fact, a career employee with decades of experience at the
Department (and who obviously fears retribution and wants to remain anonymous) has stated to
us privately that this Administration is the most secretive and controlling of any they have seen.

The Department argues that it is mandated by the enabling statute to ensure that H-2A
applications are processed under an expedited timeframe and the Department’s ability to meet
the statutory requirement is undermined by uncertainties and technical deficiencies in
administering the program. DOL fails to explain what these uncertainties and deficiencies are
and thus we cannot evaluate or comment whether the new regulations or the old regulations are
best at addressing the concern. But we can definitely say as the nation’s largest user of the H-2A
program that any alleged “uncertainties and technical deficiencies™ are less significant than the
uncertaintics, deficiencies and problems with the old H-2A regulations. As for processing, in our
experience submitting applications for thousands of workers, the Department’s processing under
the current H-2A regulations is much more efficient, predictable and timely than under the old
regulations.

The Department states that confusion or delay in administration of the program will result in
disruption of agricultural production, sales, and market conditions in areas served by H-2A
workers, which could have further deleterious effects on an already unstable economic
environment. This is another unsupported conclusion for which DOL provides zero details or
evidence about specific cffects on market conditions that can be measured or evaluated by the
public. Again, with the unreasonable comment period and lack of advance notice, there is
insufficient time for growers to gather and present all the relevant data and analysis, economic
and otherwise, demonstrating the harm of this proposed suspension. The Department’s failure to
include any supporting factual data for their position makes it even more difficult to respond
with data that might contradict, challenge, or inform the Department’s position. It is clear,



however, and well settled among economists that for every farmworker employed there are 3-4
supporting jobs in the broader economy. It is also clear that given the uncertainty created by this
proposed suspension some growers will avoid and/or abandon the H-2A program and certain low
value, high labor cost crops like pickle cucumbers. Obviously, that will put U.S. workers in
supporting jobs out of work. This destabilizing effect is not what is needed in the current
economic environment and is further evidence that the Department’s actions would bring about

the very harm it purportedly is trying to remedy.

It is obvious that what DOL is proposing will have an adverse effect on growers who have
already made plans, personnel decisions, budgeted production, borrowed operating capital, and
signed commodity production contracts, all based on the new Final rule. Banks have lent capital
based on these budget projections. In some cases, growers financial health is so marginal banks
would not have Jent the money based on budgets under the old rules in the current credit crunch.
Again, as stated above, there is no evidence presented by the Department about delays in
processing applications or administration of the program, and there certainly is no evidence
presented that application processing has resulted or will result in disruption of production, sales,
or markets. On the other hand, proceeding with the plan to suspend the current rules and replace
them with outdated rules will certainly result in disruption of production, sales, or markets for all
the reasons previously mentioned, including forcing growers out of the H-2A program
altogether, forcing them to reduce and/or change crops, and increasing labor uncertainty and
compliance costs resulting from having to conform business practices to a new regime in mid-
season and on short notice.

The current H-2A rules finally addressed many problems with the program to make it more
reflective of the modern agricultural industry. The old rules were written more than 20 years ago
and basically continued a program that had been operating for decades before that. Farming and
agricultural production in the U.S. has, just like the rest of the economy, undergone profound
changes in the last two decades. The prior public comments on the NPRM last year reflected
that fact and the new H-2A rules include several important improvements to modernize the
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oversight, fair play, level playing field for growers, food safety and traceability, and food supply
and security, all of which is intertwined with national security issues, and more.

The proposal to suspend the Final rule also adds another layer of pressure, uncertainty and
additional burdens on growets on top of producing agricultural commodities in volatile and
depressed markets. Growers have to deal with unpredictable weather, disease pressures, pests,
markets, supply chains, input costs, and Federal regulation that is now, as a result of DOL’s
proposed actions, going to be highly confusing and disruptive to production and certainly more
so than under the current rules. How much more can the farmers take? It is not surprising young
Americans are leaving the farm as rapidly as possible. Do you blame them? And yet, every
living human being on this planet needs the nourishment that farmers and farmworkers provide.
It is a natural law that cannot be broken. Social scientists predict that global populations will
soar in coming decades and with it the need for similar increases in life sustaining food.

American farmers are the most productive in the world, but it is a difficult and trying enterprise.
Why do growers endure the overwhelming hardships? It is most certainly for their love of
watching things grow and the land. With all the challenges and difficulties already involved in
farming, the Federal government seems intent on making it worse with this proposal. It is
abundantly clear that U.S. growers compete in a world market with producers in other countries
that do not strain under the overwhelming burden of multi layered and complex legal and
regulatory frameworks. This competition is unfair and there is little our farmers can do about it.
But, our government can help farmers and this nation by promoting policies that ensure
programs like H-2A contain commonsense requirements that respond to the needs of the modern
agricultural economy. One thing is certain, Doctors and nutritionists exhort all the time that
everyone needs to add more wholesome and nutritious fruits and vegetables to our diets. The
most pressing question is where will the food come from? When the Administration pursues
unwise policies like this proposed suspension, it is compounding the problem for America’s
farmers, pushing more food production off shore and increasing this country’s reliance on
foreign sources of food. We currently have an energy independence crisis. How long will it be
before we have a food independence crisis? We can survive without enough oil, but not food!
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The growers of NCGA understand the bigger political debate they are caught up in surrounding
the immigration issue in this country. What NCGA growers do not understand is why our
Federal government is constantly adding more requirements, record keeping, and penalties to an
already over regulated industry. It seems, sometimes, like our leaders want to discourage the
hardest working people in this country from producmg food to feed this growing nation. We

Our growers want nothing more than a chance to feed, clothe and house our families and this
country and to pass that responsibility and legacy to the next generation of Americans, The
Department’s proposal will have a devastating effect on America’s farmers and will threaten the
ability of many growers who rely on the H-2A program to continue their operation as they have
for generations. The Department must provide the public with adequate notice and a meaningful
opportunity to comment before pursuing this or any other proposal that so significantly impacts
the most essential industry in our country. The Secretary of Labor certainly has the prerogative
to change the policy focus and objectives of the Department. But the Secretary cannot violate
the law in pursuit of those changes in policy and regulations. The Department expects and
requires growers to follow the law. Is it not reasonable for growers to expect the Secretary and

the Department to do the same?

North lina Growers Association.



