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In reconsidering the Johnson Memorandum, EPA is undergoing notice-and-comment
procedures and thereby curing any possible procedural faults in the Memorandum’s issuance.
The battle over thc Memorandum’s pedigreec may therefore last only while EPA finishes its
reconsideration. The Memorandum should continue to be given effect for two reasons. First and
foremost, EPA expressly declined to stay the Memorandum’s effectiveness. See EPA Grant of
Petition for Reconsideration (Feb. 17, 2009). While EPA also noted that the Memorandum was
not the Agency’s “final word,” federal PSD é)crmitting authorities remain bound to follow the
Memorandum until EPA says otherwise.'® Morcover, the parties who challenged the
Memorandum agreed to a stay of the litigation in the D.C. Circuit, premised on the
Memorandum continuing in effect, and so acquiesced to that status.

Sccond, the Memorandum is an interpretive action exempt from notice-and-comment
procedures, rather than a substantive rulcmaking."J The line between interpretive rules and
substantive (also known as legislative) rules has long been “enshrouded in considerable smog.”
In discerning that line, the D.C. Circuit has long emphasized the rule’s effect on regulated parties
and the agency, reasoning that rules are substantive when they have “legal force” with “binding
effects on private partics or on the agency.”' Recently, however, the D.C. Circuit has classified
a rule as “interpretive” even though it creates some new legal duties or alters primary conduct.
See Cent. Texas Tele. Coop, Inc. v. FCC, 402 F.3d 205, 213-14 (D.C. Cir. 2005). The court there
instcad emphasized the logical relationship between the purported interpretation and the
underlying rule: An interpretive rule “must ‘derive a proposition from an existing document
whose meaning compels or logically justifies the proposition. The substance of the derived
proposition must flow fairly from the substance of the existing document.”” Id.

In light of those principles, the Johnson Memorandum is fairly characterized as
interpreting the “regulated NSR pollutant” regulation. Its interpretation flows fairly from the
phrase “subject to regulation™ in subpart (iv) and the threc preceding subparts which cach
describe similar regulations. See 40 C.F.R. § 52.21(b)(50). In addition, its interpretation draws
on agency history and policies underlying the CAA. Cf. Cent. Texas, 402 F.3d at 215 (holding
FCC rule to be interpretive partly because FCC derived it by reasoning from the Act’s purposes).
To be sure, the Johnson Memorandum bears some marks of a substantive rule in that it purports
to bind EPA and regulated parties to its interpretation and implications, where EPA administers
the PSD program, although not in approved States. Yet, the Johnson Memorandum does not
greatly alter the status quo because it makes clear what has long been true—that the PSD
program docs not apply to GHG emissions. For those reasons, the Memorandum appears morc
akin to an interpretive rule than a substantive rule.

API appreciates the opportunity to submit these comments. We look forward to working
with the Agency.

" The Johnson Memorandum does not bind state officials administering approved PSD permitting programs. See
Memo. 2-3 & n. 1.

"” Section 307(d)(1) specifies when notice-and-comment procedures are required and incorporates the exception
established under the Administrative Procedure Act for “interpretative rules.” 42 U.S.C. 7607 (citing 5 U.S.C.

§ 553(b)(A)).

** General Motors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984) (en banc).

*' GE v. EP4, 290 F.3d 377, 382 (D.C. Cir. 2002); see also American Mining Congress v. Mining Safety & Health
Administration, 995 F.2d 1106, 1109 (D.C. Cir. 1993).
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