


proposal entircly ignores the fact that the EPA regulations, if finalized, would have dramatically broader
and more costly cffects than the NHTSA rule. Unlike NHTSA action to raise corporate average fucl
cconomy (CAFE) standards, new EPA standards promulgated under the Clean Air Act (CAA) would
have regulatory impacts rcaching far beyond the automotive industry and would trigger EPA regulation
of GHG emissions from millions of sources never previously subject to regulation of GHG emissions,
including millions of sources not previously subject to any CAA regulation at all.

Thus, while API has only very focused objections to NHTSA increasing CAFE standards in the
manner proposed, see Part IV infra, API strongly objects to EPA finalizing its proposed rule under CAA
section 202 authority. API urges EPA to assess and address the dramatically adverse impacts of its
proposal under CAA section 202 before finalizing its rule. EPA must assess and appropriately minimize
these impacts, within this rulemaking if EPA is to promulgate section 202(a) standards that are not
flawed as a matter of law.

First, EPA must acknowledge that only pollutants for which a National Ambicnt Air Quality
Standard (NAAQS) has been set trigger Prevention of Significant Deterioration (PSD) permitting
requirements.

Second and alternatively, EPA has the full authority and discretion to defer finalizing CAA
scction 202(a) standards at this time. If it did so, NHTSA still could finalize its regulations, and all of
the emissions reductions benefits of the proposal would be realized, but the adverse PSD consequences
would be avoided. Furthermore, this path would give EPA the necessary time to conduct a sufficient
review and analysis of the actual impacts and costs of its section 202(a) rulemaking — an analysis that
EPA plainly has not yet performed and which is a necessary but not yet present component of the CAA
section 202(a) rulemaking record. And it would allow EPA more time to mitigate the adverse impacts
that would result from a finalized Car Rule. Even if EPA proceeds to issuc a positive endangerment
determination under CAA section 202(a) in the next few weeks or months, EPA would be well within
the scope of its legal authority and discretion to wait until a later time to issue section 202(a) standards.
And, in fact, EPA would abuse its discretion and act arbitrarily if it did not conduct the proper analysis
before finalizing any standards.

I EPA Cannot Finalize the 202 Rule Before Evaluating and Addressing Its Impacts on
Stationary Sources

EPA has stated — albeit in different rulemaking proceedings — that the effect of the Proposed Car
Rule goes far beyond cars. EPA has repeatedly stated that this rulemaking alone will trigger PSD
permitting requirements for GHG emissions at millions of stationary sources throughout the United
States that had never before been subject to CAA regulation. Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring Rule (Proposed PSD Tailoring Rule), 74 Fed. Reg. 55292, 55294
(October 27, 2009); Prevention of Significant Deterioration: Reconsideration of Interpretation of
Regulations That Determine Pollutants Covered by the Federal PSD Permit Program (PSD Interpretive
Memo Reconsideration), 74 Fed. Reg. 51535, 51547 (October 7, 2009). EPA frankly recognizes the
consequences that it would trigger by finalizing the Proposed Car Rule:

[TThe administrative burdens would be immense, and they would immediately and
completely overwhelm the permitting authorities. [P]ermitting authorities would receive
approximately 40,000 PSD permit applications each year—currently, they receive
approximately 300—and they would be required to issuc title V permits for
approximately some six million sources—currently, their title V inventory is some
15,000 sources. These increases are measured in orders of magnitude.
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Proposed PSD Tailoring Rule, 74 Fed. Reg. at 55295. Thus, as EPA itself has stated, finalizing the
Proposed Car Rule under CAA section 202(a) would trigger PSD requirements that constitute “absurd
results,” “run contrary to expressed congressional intent for the PSD and title V provisions, and, in fact,
severely undermine both programs.” Id. at 55303.

a. EPA’s Proposed Rule Unlawfully Fails to Analyze Its Effects

Despite the dramatically adverse consequences that EPA has stated will follow from its Proposed
Car Rule, EPA has done nothing in the proposal or in the accompanying regulatory impact analysis to
quantify, much less justify, these costs and burdens. Neither EPA’s preamble, nor its proposed rule, nor
its regulatory impact analysis mention the PSD ramifications, much less provide the necessary thorough
consideration of them. This is not only remarkable; it is unlawful. EPA’s statements make plain that the
impacts on stationary sources are the most significant cffect of the Proposed Car Rule. Given the failure
to assess the truc and full impacts of the rule, finalizing this proposed rule would violate a host of
statutes governing agency decision making.

The Paperwork Reduction Act requires EPA to seck approval from the Office of Management
and Budget (“OMB?”) prior to engaging in rulemaking that will involve information collection
requirements. 44 U.S.C. §§ 3501-3521. In the Proposed Car Rule, EPA estimates that “the total annual
burden associated with this proposal is about 39,900 hours and $5 million, based on a projection of 33
respondents.” 74 Fed. Reg. at 49628. However, EPA has estimated that the new PSD and Title V
requirements triggered by the Proposed Rule will cost more than $54 billion. EPA, Regulatory Impact
Analysis for the Proposed Greenhouse Gas Tailoring Rule, Attachment C, at 8 (September 2009). The
Agency should resubmit the information collection approval request to OMB with a proper and fully
inclusive analysis. Otherwise, the Agency will lack authority to collect information from stationary
sources for PSD and Title V GHG emissions permitting.

In addition, the Regulatory Flexibility Act (“RFA™) requires an agency to prepare a regulatory
flexibility analysis of any rule subject to notice and comment rulemaking requirements under the
Administrative Procedure Act or any other statute unless the agency certifies that the rule will not have a
significant economic impact on a substantial number of small entities. 5 U.S.C. §§ 603(a) & 605(b). A
small entity is defined as a small business, small organization, or a small governmental jurisdiction. 5
U.S.C. § 601(6). EPA declined to conduct a regulatory flexibility analysis of the Proposed Car Rule,
“because [it] propos[es] to certify that the rule would not have a significant economic impact on a
substantial number of small entitics.” 74 Fed. Reg. at 49629. But EPA only accounted for light-duty
motor vehicle manufacturers when making this assertion, and made no mention of the millions of small
businesses, hospitals, schools, small government entities, and others that will be dramatically impacted
by PSD regulation of GHGs, which EPA itself has stated will be the consequences of finalizing the
Proposed Car Rule.

The Proposed Car Rule’s only oblique reference to the regulatory consequences of the rule on
stationary sourccs is a short paragraph at 74 Fed. Reg. 49629. In it, EPA “recognizes that some small
entities continue to be concerned about the potential impacts of the statutory imposition of PSD
requirements that may occur given the various EPA rulemakings currently under consideration
concerning greenhouse gas emissions.” Id. Yet, rather than actually account for these impacts, EPA
claims to use “the discretion afforded to it under section 609(c) of the RFA to consult with OMB and
SBA, with input from outreach to small entitics, regarding the potential impacts of PSD regulatory
requirements as that might occur as EPA considers regulations of GHGs. Concerns about the potential
impacts of statutorily imposed PSD requirements on small entities will be the subject of deliberations in
that consultation and outrcach.” /d.









The first step in PSD applicability analysis for a new source or a modified existing source is
whether Part C of the statute or Section 52.21 of the regulations applies. CAA Sections 161 and 165
precondition applicability of the PSD program to those areas designated as attainment or unclassifiable
under Section 107 for a NAAQS. Specifically, Section 161 states that EPA is to promulgate regulations
“to prevent significant deterioration of air quality in each region ... designated pursuant to section 107
[NAAQS designations] as attainment or unclassifiable.” 42 U.S.C. § 7471 (emphasis added). Section
165(a) prohibits construction of a major emitting facility “in any area to which this part applies” unless
the PSD permit requirements arc met. 42 U.S.C. 7475(a) (emphasis added). The applicability of the
PSD program in a given areca must be based on the attainment status of the arca for the pollutant in
question. The Clean Air Act designates an arca as “attainment” if it “mects the national primary or
sccondary ambient air quality standard for the pollutant,” and designates an area “unclassifiable” if it
“cannot be classified on the basis of available information as meeting or not meeting the national
primary or sccondary ambient air quality standard for the pollutant.” 42 U.S.C. 7407(d)(1)(A). Thus,
under the Clean Air Act, an arca can only be designated as attainment, non-attainment, or unclassifiable
in relation to a NAAQS." So, the Act’s plain language indicates that the PSD pre-construction permit
program only applies to sources that emit threshold levels of a pollutant for which the source’s location
is in attainment with a NAAQS. Conscquently, PSD permitting requirements can only be triggered in
the first instance by pollutants for which there is a NAAQS.

EPA’s regulations contain the same geographic limitations. Section 52.21(a)(2) of the
regulations similarly provides “applicability procedures” for PSD, stating that PSD applies to “the
construction of any new major stationary source (as defined in paragraph (b)(1) of this section) or any
project at an cxisting major stationary source in an area designated as attainment or unclassifiable
under sections 107(d)(1)(A)(ii) or (iii) of the Act.” Id. (emphasis added). These provisions clearly
indicate that an area must be designated as attainment or unclassifiable with the NAAQS for a pollutant
before PSD applics.

It is only in defining and requiring “best available control technology” that the statute imposes
requirements on pollutants “subject to regulation.” CAA §§ 165(a)(4), 169(3). Thus, while BACT may
well apply to pollutants subject to regulation, BACT is only required if the PSD program itself is
otherwise applicable. Accordingly, if a source makes a modification that increases emissions
significantly of a NAAQS pollutant, all pollutants “subject to regulation™ must be controlled. Nothing
in the statute or regulations, however, requires a source that is major to be subject to the significance
levels for non-NAAQS pollutants if there is no significant increase of a NAAQS pollutant for which the
source is designated attainment or unclassifiable.

This plain language reading is also consistent with the holding in Alabama Power Co. v. Costle,
636 F.2d 323 (D.C. Cir. 1979), where the court found that location is the key determinant for PSD
applicability and rejected EPA’s contention that PSD should apply in all arcas of the country, regardless
of attainment status. EPA had argucd that PSD permitting requirements should apply not only to
attainment areas for a given pollutant, but to anywhere that a new emitting facility would “adversely
affect the air quality of an area to which™ PSD requirements apply. Id. at 364. The court held that this
interpretation violated the CAA’s plain language. Id. at 364-68. The court stated: “The plain meaning
of the inclusion in [42 U.S.C. § 7475] of the words ‘any area to which this part applics’ is that Congress
intended location to be the key determinant of the applicability of the PSD review requirements.” Id. at
365.

" It is noteworthy that even classifying a region as “unclassifiable™ requires determining whether one can measure if the
pollutant exceeds “the national primary or secondary ambient air quality standard for the pollutant.”™ Id.
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has the current statutory authority to finalize its proposal to increase CAFE standards and reduce fuel
usc and GHG emissions in the manner set forth in the Proposed Car Rule.

CAA section 202(a) does not compel EPA to cstablish standards for GHG emissions at any
particular time. In Massachusetts v. EPA, the Supreme Court emphasized that EPA has significant
discretion about the timing of any CAA section 202 regulations. The Court stated that if EPA makes a
positive endangerment finding, “the CAA requires the agency to regulate emissions of the deleterious
pollutant from new motor vehicles,” but “EPA no doubt has significant latitude as to the manner, timing,
content, and coordination of its regulations with those of other agencies.” (Slip op. at 30). This is
consistent with the general “rule of reason™ that courts employ in assessing delay in agency decision-
making. Telecommunications Research, 750 F.2d at 80.

Two lower courts have recognized EPA’s discretion to delay both an endangerment finding and
greenhouse gas regulation. See Petition for Writ of Mandamus to Compel Compliance With Mandate,
Dkt. No. 03-1361 (D.C. Cir.). The D.C. Circuit rejected the petition in a per curium order (D.C. Cir.
June 26, 2008). In a concurring opinion, Judge Tatel obscrved that “nothing in section 202, the Supreme
Court’s decision in Massachusetts v. EPA, or our remand order imposes a specific deadline by which
EPA must determine whether a particular air pollutant poses a threat to public health or welfare.”” Slip
op. at 2. As recognized in the opinion, the court has “often allowed delays significantly beyond a year,
especially where, as here, the issue facing the agency was both complicated and controversial.” /d.
Similarly, the Northern District of California also rejected a petition for mandamus secking compliance
with the Supreme Court’s mandate. S.F. Chapter of A. Philip Randolph Inst. v. EPA, 2008 U.S. Dist.
LEXIS 27794 at *10-11 (N.D. Cal. Mar. 28, 2008). Consistent with the D.C. Circuit’s conclusion, the
California court recognized that “[t]he Supreme Court was careful not to place a time limit on the EPA,
and indeed did not even reach the question whether an endangerment finding had to be made at all. The
notion that this Court would fill the void by ordering the EPA, by writ of mandamus, to immediately
respond to the Supreme Court's decision is so far aficld from notions of comity and propriety that it nced
not be seriously considered.” /d.

EPA and NHTSA repeatedly emphasize in the joint proposal the “discretion” they enjoy with
respect to the establishment of fuel economy or GHG emissions regulations, the consideration and
weighing of relevant factors, and many other matters. See, e.g., 74 Fed. Reg. at 49461 n. 19 (EPCA
“gives NHTSA discretion to decide how to balance the statutory factors); 49463 (same); 49463 (NHTSA
“discretion to decide what weight to give cach of the competing policies and concerns and then
determine how to balance them).” Yet despitc EPA’s emphasis on its discretion and the courts’ clear
acknowledgement of EPA’s latitude as to timing, content and coordination of any section 202(a)
regulations, EPA’s proposal does not adequately acknowledge and certainly does not explain or justify
the base decision to proceed with any section 202(a) regulations at all at the present time. EPA
discusses at length both the legal basis for exercising discretion and its thinking process in exercising
that discretion as to a whole variety of topics including the weighting of various statutory, economic or

? See also 49464 (“EPA is afforded considerable discretion under section 202(a) when assessing issues of technical feasibility
and availability of lead time to implement new technology™): 49464 (“EPA has the discretion to consider different standards
for appropriate groupings of vehicles™); 49464 (“EPA has the discretion to consider and weigh various factors along with
technological feasibility, such as the cost of compliance, lead time necessary for compliance, safety and other impacts on
consumers, and energy impacts associated with use of the technology”) (citations omitted); 49465 (“CAA section 202(a) docs
not specify the degree of weight to apply to cach factor, and EPA accordingly has discretion in choosing an appropriate
balance among factors™); 49466 (“EPA has the discretion to take into consideration NHTSA's CAFE standards in
determining appropriate action under section 202(a)”): 49509 (“Administrator has significant discretion in how to structure
the standards that apply to the emission of the air pollutant or air pollutants at issue™ under section 202(a)).
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technological criteria. /d. But EPA has not adequately recognized, explained or justified the basic
exercise of discretion to proceed with section 202(a) regulations at the present time. The proposal
largely assumes the need for EPA to proceed with a section 202(a) rulemaking now — assuming it
finalizes a positive endangerment determination — with barely a nod to the discretion EPA has and the
decision it must make as to whether to proceed with section 202(a) regulations at all right now. That
lack of acknowledgement or explanation for EPA’s decision to proceed is arbitrary and capricious and
does not constitute reasoned decision-making,.

Sccond, even to the extent EPA asserts that isolated sentences (or perhaps the totality) of the
proposal constitutes an explanation for why it has decided to issue regulations under section 202 at the
present time, that explanation is inadequate as a matter of law. As described in Part 1, it fails to take
account of the potential consequences on stationary sources of the regulations EPA proposes to adopt.
And, it attempts to claim as benefits of the section 202(a) rules benefits that would be brought about in
full by NHTSA’s adoption of increased CAFE standards under its own authority. The purported 202(a)
benefits cannot properly justify EPA regulation under section 202(a) once EPA properly acknowledges
and accounts for the enormous costs and burdens that may be imposed — and which EPA clsewhere has
acknowledged — as a result of promulgating standards under section 202(a).

In exercising its discretion to proceed with a section 202(a) rulemaking, EPA of course must set
forth reasons for its decisions. In the Proposed Car Rule, EPA and NHTSA state in general terms that
“it is in the Nation’s interest for the two agencics to work together in developing their respective
proposed standards, and they have done so0.” 74 Fed. Reg. at 49466. While API certainly agrees that it
is a good thing for agencies to work together and to harmonize regulations to the extent possible, that is
not the same as a justification for proceeding with duplicative and unnecessary regulations in the first
place — particularly where, as here, EPA has the legal authority and the discretion not to proceed with
scction 202(a) regulations at the present time, and by proceeding EPA believes it will trigger massive
and costly conscquences, particularly for stationary sources.

Furthermore, EPA has done nothing in the proposal to justify the exercise of its discretion in
favor of regulation by balancing the benefits of the proposed regulations with their true burdens and
costs — including resulting impacts on stationary sources. Instead, as noted above, neither the Proposed
Car Rule, nor the PSD Interpretive Memorandum Reconsideration, nor the proposed endangerment
determination, nor the Proposed PSD Tailoring Rule, considers the costs of regulating carbon dioxide
under the CAA. Instead each proposal states that it is not the right one for consideration of the real
impacts of regulating stationary source emissions of GHGs.

Even though the section 202(a) proposal concerns regulation of mobile source GHG emissions, it
is this proposal which, if finalized, would (either when finalized or when the new 202 rules take effect in
2012) regulate GHG emissions and thus, under EPA’s flawed interpretation, lead to PSD consequences
for stationary sources. As a result, it is in t&is rulemaking that EPA must evaluate and consider those
consequences. EPA not only has the discretion to do so, it must do so if it intends to make a decision to
proceed that is not arbitrary and capricious and is based on an adequate record.

b. There Are Numerous Compelling Reasons to Defer the Section 202 Rule

As noted above:

e Adding EPA’s imprimatur to nearly identical NHTSA fuel economy standards will not
achieve any marginal environmental benefit.
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