Multi-Stakeholder Proponents
of

 Federal Subtitle D Régulation of Coal Combustion
| Byproducts




The Utility Industry Supports the Regulation of Coal Ash as Non-Hazardous Waste

We urge EPA to follow-through on its 2000 Regulatory Determination and develop federal
CCB management standards under RCRA Subtitle D.

We are not alone in our call for the regulation of CCB as non-hazardous waste:

A bipartisan group of 74 House members and a bipartisan group-of 25 Senators have

written in opposition to hazardous waste regulation and supporting the regulation of CCBs
as non-hazardous waste. In addition, separate letters from Rep. Teague and Sen. Roberts
echo the same position.

27 state environmental regulatory agencies, as well as ECOS and ASTSWMO, have written
in opposition to hazardous waste regulation, asserting the adequacy of state reguiatory
programs, a finding EPA made in 2000, and more recently in 2007, and indicating that
hazardous waste regulation would be counter-productive because of the negative impact on
continued beneficial use and the loss of the associated greenhouse gas savings.

Five state DOTS and the American Association of State Highway and Transportation
Officials (AASHTO) have expressed serious concerns that hazardous waste regulation
would threaten the continued use of CCBs in highway construction projects — a critical
component of our nation’s infrastructure.

Nine state public regulatory commissions, both commissioners and reguiatory commission
staff, are on record opposing the unnecessary regulation of CCBs as hazardous, citing
concerns with escalating costs of electricity to consumers and reliability concerns.

Two city governments have written supporting the regulation of CCBs as non-hazardous
waste.

Unions for Jobs And the Environment, a coalition of 12 trade unions, support regulation of
ccbs as non-hazardous, also raising concerns about the impact on jobs if ccbs were
regulated as hazardous. '

Two state chambers of commerce have writien to oppose hazardous waste regulation
because of the impacts to jobs and energy cost and reliability.

Over two dozen industry groups and individual companies — end users and producers of
CCBs - have made it clear that any hazardous waste reguiation of CCBs is unnecessary
and would have a devastating impact on CCB beneficial use.

Subtitle D Regulation is the Preferable Policy Option

The regulation of CCBs as non-hazardous waste — federal Subtitie D controls implemented
by the States and backstopped by EPA’s broad enforcement authorities under RCRA’s
imminent and substantial endangerment provision — would ensure the safe management of
CCBs while allowing for their continued beneficial use.
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June 18, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

" Dear Administratof Jackson:

We understand that EPA is evaluating its regulatory options for the management
of coal combustion byproducts (CCBs) and plans to propose federal management
standards for CCBs by the end of the year, This issue involves an important component _
of the nation's overall energy policy as EPA's decision could affect electricity costs from .
coal-fired plants, the continued viability of CCB beneficial use practices (which plays a
significant role in the reduction of greenhouse gases), and the ability of certain power
plants to remain in service. It is important therefore that the final rule reflect a balanced
approach that ensures the cost-effective management of CCBs that is protective of human
health and the environment, while also continuing to promote and encourage CCB
beneficial use. As explained below, we believe that the federal regulation of CCBs
pursuant to RCRA's Subtitle D non-hiazardous waste authority is the most appropriate
option for meeting these important goals.

As part of its evaluation of this issue, EPA has wisely sought input from the States
regarding their preferences with respect to the three regulatory options under
consideration: (1) federal regulation of CCBs as non-hazardous solid waste-under RCRA
Subtitle D, (2) regulation as hazardous wastes under RCRA Subtitle C, and (3) a hybrid
approach where CCBs would be regulated as hazardous wastes with an exception from
hazardous waste regulation for CCBs that are managed in conformance with specified
standards.

We understand that, thus far, approximately 20 states, in addition to ASTSWMO,
have responded to EPA's request for input on this issue and that every State has taken the
position that the best management option for regulating CCBs is pursuant to RCRA -
Subtitle D. The States effectively argue that they have the regulatory infrastructure in
place to ensure the safe management of CCBs under a Subtitle D program and, equally
important, inake clear that regulating CCBs as hazardous waste would be
environmentally counter-productive because it would effectively end the beneficial use of
CCBs. For the same reasons, the Environmental-Council of States (ECOS) has issued a
declaration expressly arguing against the regulation of CCBs as hazardous waste under
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We respectfully suggest that the unanimous position of informed State agencics
and associations cannot be ignored as EPA evaluates its regulatory options for CCBs.
Among other things, the Bevill Amendment to RCRA directs that, as part of its decision-
making process for CCBs, EPA will consult with the States "with a view towards
avoiding duplication of effort.” RCRA 8002(n). The States have made clear that
regulating CCBs under RCRA Subtitle C would result in regulatory overkill and
effectively end CCB beneficial uses.

The,States' position is not surprising since it reflects EPA's own well-reasoned
conclusions on four separate occasions that CCBs do not warrant hazardous waste
regulation. EPA has issued two formal reports to Congress, in 1988 and 1999,
concluding that CCBs do not warrant hazardous regulation. Most recently in 2000, EPA
again determined that the better approach for regulating CCBs is "to develop national
[non-hazardous waste] regulations under subtitle D rather than {hazardous waste
regulations under] subtitle C. 65 Fed. Reg. 32214, 32221 (May 22, 2000). In reaching
this decision, EPA agreed with the States that "the regulatory infrastructure is generally
in place at the state level to ensure adequate management of these wastes" and that
regulating CCBs as hazardous "would adversely impact [CCB] beneficial use." /d. at
32217,32232.

As we know you appreciate, the impact on CCB beneficial use is another statutory
consideration that EPA must consider in evaluating its regulatory options for CCBs, See
RCRA §8002(n)(8); 65 Fed. Rep. at 32232. Given that both EPA and the States have
recognized that regulating CCBs as hazardous waste would have an adverse impact on
CCB beneficial use, we find it difficult to imagine a legitimate basis for EPA pursuing
the hazardous waste regulatory option for CCBs, even the so-called hybrid approach. As
EPA correctly reasoned in selecting the Subtitle D approach in its 2000 regulatory
determination, it did not want "to place any unnecessary barriers on the beneficial uses of
[CCBs], because they conserve natural resources, reduce disposal costs and reduce the
total amount of wastes destined for disposal." Id. at 32232. As stated carlier, the
beneficial use of CCBs will also play a significant role in the country's Climate Change
policies. :

In addition to promoting increased CCB beneficial use, a Subtitle D approach will
be protective of human health and the environment, as EPA has already concluded that
State programs arein place to effectively regulate CCBs. /d. at 32217, A 2006
EPA/DOE report reinforces this conclusion by confirming the recent development of
e¢ven more robust state controls for CCBs. '

In view of the above, we respectfully urge EPA to work closely with the States in
developing a performance-based federal program for CCBs under RCRA's Subtitle D
non-hazardous waste authority. Such an approach would meet the Bevill Amendment's
goals of ensuring the safe managément of CCBs while continuing to promote and expand
their beneficial use,




Thank you for your consideration,

Sincerely,
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' Numerous cases of such" contammatlon have been documented across the conmtry.’

An amcle publlshed in the New York T imes on October 12 asserted thc o
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which provides drinking water to 350,000 people and flows through Pittsburgh 40
miles to the North.

* 90 percent of the 313 coal-fired power plants violating the Clean Water Act since
2004 did not face fines or other penakties,

¢ The Hatsfield Ferry plant has had 33 violations since 20086, but has only faced
$26,000 in fines.

¢ 21 plants in 10 States have dumped arsenic into rivers or other waters at
concentrations as much as 18 times the federal drinking water standard.
Power plant landfills have polluted groundwater in more than a dozen States.
EPA concluded in a 2007 report that people living near power plant landfills
faced cancer risks 2000 times higher than federal health standards.

As EPA’s response to my January 2009 letter explained, under the Resource
Conservation and Recovery Act (RCRA), EPA determined in 1993 that certain “large-
volume™ coal combustion waste did not warrant regulation as hazardous waste under
Subtitle C of RCRA. In 2000, EPA determined that large-volume coal combustion
wastes that are co-managed with certain other wastes likewise did not warrant regulation
as hazardous waste under Subtitle C, though such wastes could be regulated under rules
for non-hazardous wastes if disposed of in surface impoundments or fandfills. On March
7, 2009, EPA officials announced that EPA would move forward with new.proposed
regulations for coal combustion wastes under the Resource Conservation and Recovery

Act (RCRA) by the end of 2009.

EPA has not revised its current Clean Water Act regulations for discharges from
coal-fired power plants since 1982 ~ over a quarter century ago, and before use of
scrubbers on coal-fired power plants became common, From 1994 through 2008, the
Agency has repeatedly announced that it is studying the issue for potential regulation, but
has taken no regulatory action. On September 14, 2009, several environmental groups
gave notice to EPA of their intent to sue the Agency to require that it comply with its
duties under the Clean Water Act. On September 15, 2009, EPA announced that it plans
to revise its regulations under the C!ean Water Act for discharges from coal-fired power

plants.

As the Chairman of the House Energy and Commerce Commitiee’s
Subcommittee on Energy and Environment, which has jurisdiction over electricity
generation and other energy issues, air quality regulation, regulation of solid and
hazardous waste, and protection of drinking water, I am deeply concerned about the risks
posed by disposal of waste from coal-fired power plants. I am encouraged that you have
announced plans to take regulatory action on this matter, and intend to support swift and
vigorous action to protect public health and the environment.

To assist the Subcommittee in its oversight of these issues, please respond to the
following questions within 15 working days, or no later than November 5, 2009:

» Has EPA assessed the public health and environmental risks and impacts
associated with disposal of coal-fired power plant wastes? If so, please provide a
summary of the conclusions of such assessment and any relevant reports or




meniomnda. If not, does the Agency have plans to do so, and what is the
projected time frame for completion of such an assessment?

Has EPA specifically assessed the discharges from the Hatsfield’s Ferry plant? If
not, why not? If so, what findings has EPA made with regard to the legality of
such discharges and their effects on public health and the environment? Do these
discharges present a risk to the health of the 350,000 people that, according to the-
article, rely on the Monongahela River for drinking water?

Please identify all coal-fired power plants that are currently causing discharges or
leaching of water contaminated by coal combustion wastes into surface or ground
water (whether from settlement ponds, landfills, or other sources), whefe such
plants are located, who owns each such plant, whether there are any known
instances of illegal discharges or groundwater contamination from coal

combustion wastes at such plant, and what enforcement actions, if any, have been

taken as a result. :

Does EPA, or do State authorities, monitor wastewater discharges from coal-fired
power plants and groundwater in proximity to coal combustion waste disposal
facilities? If not, why not? If so, what does such monitoring show with regard to
risks to public health or the environment from direct discharges or leakage of
toxins to ground or surface water?

If the assertions of the New York Times article cited above with regard to
enforcement are accurate, what explains the low proportion of Clean Water Act

- violations by coal-fired power plants that result in fincs or other pénalties, and the
seemingly mild penalties levied against the Hatsfield Ferry plant? What measures
is EPA taking to step up its enforcement of the Clean Water Act and other
relevant statutes against ground and surface water contamination from coal |

combustion wastes?

‘What legal authorities does EPA have, under the Clean Water Act, RCRA, the
Safe Drinking Water Act, or other statutes, to address the public health and
environmental risks associated with discharge or leaching from toxic scrubber,
ash, or other coal combustion wastes?

What is EPA’s projected schedule for promulgating a proposed rule and a final
rule under the Clean Water Act to revise regulations governing discharges from

coal-fired power plants?

What is EPA’s projected schedule for promulgating a new proposed rule and final
rule addressing regulation of coal combustion wastes under RCRA? Will this rule
revisit the 1993 and 2000 regulatory determinations discussed above? How will
potential effects on surface and ground water be addressed in any such rule?

Does EPA have any plans to address potential impacts of coal combustion wastes
on drinking water sources under the Safe Drinking Water Act? If not, why not?
If so, what is the projected scheduled for regulatory action? :

What legal authorities or mechanisms does EPA have to address risks to public
health and the environment from such discharges in the interim, prior to the
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The Honorable Ray Fal
Secretary '
Dcpartment of Tran

1rnportant issue = - the- Env_xi'
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ot PA’S ac‘ﬂons ‘could -
Thls would

hlohway constnictmn ' Accardmgly, we are concerned that a demgna‘ﬂon by EPA that
CCBs arc hazardous waste will haveé a negatlve 1rnpact on the Department of
Transportation’s (DOT) effort to tebuild our nation’s hzghwa__y__s and- bndgesr

As you may know, EPA is strongly considering regilation of CCBs under subtitle
C of the Resource Conservation and Recovery Act (RCRA); which would designate
CCBs as-“hazardous wasie ;5’_’ Coal fly ash is a fine; powdery ‘_CCB that is produced by
coal-fired electricity generators. -
has many of the same ct 10 EPA”s own analysis;
approxlmately 13.4 mﬁhon tons of coal ash are used in congrete or cement production

an.nually

In addition to substituting for Portland cement, coal fly ash often offers a superior
prodict because it reduces chernical reactions, permeability, and improves concrete
strength and durability when used in highway transportation projects. In fact, the Ronald.
Reagan Building and Intematlonal Tradeé Centet famhty in Washmgton DC, and the new
[-35 bridge in aneapohs anesota both contam ldrge quant]tles of coal ash

' Background Ducu:mn! fur Life-Cycle Greanhiouse Gns Emlsu{m Mcwls for Fl}' Ash Usedd as a Ceingnit
Replacement in Concrete, EFAS30-R=03:016 (Noveinber 7, 2003) available at
!j»lm divyww epi. soviciimatechangtiwycd/waste/downloads FlyAsh 107, pdf

“Iim Kavanaugh Turning Toxic Coal Ash into Bridges, Buildings, CNN Meirch 20, 2009, available at,
by ieww.chin, mm/'>009/ I 1”{’*11!03/20:1Lwolcd cadl.uses/judex.litml
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The Honorable Ray LalHood
September 14, 2009
Page 2

Moreover, use of coal fly ash as a substitute for Portland cement in concrete -
substantially reduces energy use in concrcte manufacturing, with associated substantial
greenhouse gas emission reductions, In 2007, use of coal fly ash as a substitute for
Portland cement reduced energy use in concrete manufacmrmg by 73 trillion British -
thermal units (BTUS), with associated greenhouse gas emission reductions estimated at
12.5 million tons of carbon dioxide equwalent

In preparation for regulation of coal ash under RCRA subtitle C, EPA has
solicited feedback from states on the development of regulations for CCBs.? In turn, state
regulators informed EPA that regulatory programs are already in place for the
management of CCBs and that regulation of CCBs as a hazardous waste is not

warranted,’

Many of the states also informed EP A that designation of coal ash as a hazardous
waste would effectively prohibit the beneficial use of coal ash in their state. In most
states, a primary requirement for a beneficial use determination is that waste not be
hazardous. For example, state laws in Florida, Jowa, Indiana, and Virginia all would
eliminate the possibility of using coal ash in cement immediately if EPA were to
designate it as a hazardous waste.® In other states, l1ab1hty concerns would dramatically -
lessen the use and availability of coal ash. Because a major component of concrete
would be effectively removed from the market place, producers and consumers of cement
would likely experience a tightening of supply. The government generated scarcity of a
key component of cement would then necessarily drive up the price of both Portland
cement, and related construction projects.

Because this regulatory action by EP A will have such a dramatic impact on your
agency’s efforts to revitalize our nation’s highways and bridges, we request that you
actively engage the EPA to ensure that these concemns are taken into account. Moreover,
we request that you respond to the foliowmg questions by no later than September 24,
2009.

* Coal Combustion Waste Storage and Water Quality: Hearing before the Subcomm. on Water Resowrces
and Environment, A. Comm. on Transportation and Infrastructure. 111th Cong, (April 30, 2009)
{statement of Barry Breen, Acting Assistant Administrator, Office of Solid Waste and Emergency
Response, Uniled States Environmental Protection Agency).
* Letter from the Honorable Lisa Jackson, Administrator of USEPA to Mr. R. Steven Brown, Executive
Dlrcctor, the Environmental Council of the States (March 9, 2009),

* Mr, Brian Tormey and Stephen Cobb to Mr. Matt Hale, Director, Office of Resource Conservation and
Recovery, US EPA (April §, 2009).
8 Letter from Thomas W. Easterly, Commissioner, Indiana Department of Environmental Management o
Mr, Matt Hale, Director of Resource Conservation and Recovery, U.8. EPA (April 9, 2009); Letter from
Brian Tormey, Chief Land Quality Bureau, Iowa Department of Natural Resources to Mr, Matt Hale,
Director of Resource Conservation and Recovery, U.S, EPA (March 19, 2009); Charles F. Goddard, Chief
Bureau of Solid and Hazardous Waste, Florida Department of Environmental Protection to Mr. Matt Hale,
Director of Resource Conservation and Recovery, U.S. EPA (April 27, 2009).
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- L.

analy51s on how e ulétmg CCBs under subtltle C of RCRA ‘would- 1mpact your
agency S efforts to 1mpr0ve our natlon s hxghways and br1dges'7 :

2. Has the Ofﬁce of Management and Budget (.MB) formal}y or mformally
requested feedbaek_and./or analys:s on how. regulating. CCBs under-subtitle C of .
| ety o1t _0‘1mprove out hation’s h1ghways and -

. 'brzdges? _
3. Has DOT pr¢ '-1ded elther EPA ot OMB thh an enalyms of the 1mpaet of
Co regu[atmg ¢ Bs sa azardous waste under _CRA? If so pIease provide thls
analysis. - s : =

4, Has DOT pérformed any analysis of how régulating CCBs as a hazardous waste

- under subtitle C of RCRA would jmipact the disbursement of Recovery Act
Funds? Please provide the Commiftee with any such analys1s If not, please -
explain,

5. Has DOT analyzed the expected mcreased cost assomated with a Federal pohcy
that would effectively prevent the tse of coal dsh as a substitute for Portland
cement‘? Please provide the: Commlttee w1th any such analysis. Ifnot, please
explain.

We thank you for your prompt attention to this 1mportant matter If you have any
questions regarding this request, please contact Kristina Moore, Committee on Qversight
and Reform, at (202) 225-5074 or Jon Pawlow, Committee on Transportation and
Inﬁastructure at (202) 225-4360. :

- Sincerely,

Darrcll E, Issa \'ﬂn}m«};mMieaw""M
Ranking Member Ranking Republican Member
Committee on Oversight : Committee on Transportation -
and Government Reform - and-Infrastructure
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: The Honorable Llsa Jackson -
Environmental Protection Agency
Arlei RloszB' "ld'ng '

| Washmgtoﬁ pe 20460

Dear Adnumsﬁ‘atorfl ack son"» o

Congress Who have expressed sipnificant interest over .
whetheér the Environmen otection Agency decides to: regulate coal-:combustion bypreducts
(CCBS) as eithier a non—ha__ aste under Subtltle Dora hazardous ‘waste under Subtitle C
of the Resource Conservatlon and Recovery Act (RCRA)

We wish to Jom those Mem': '

As those States: WhO have welghed in‘en coal ash: regulatlon have mdtcated a non—hazardous

" waste designation would allow EPA to work with the states in ifnplementing tegulations that are
filly protective of human heafth: arid the envirenment without negatively impacting coat ash
beneficial use and causing an mcrease in energy pnces at atime: when the country can‘least
afford it. : :

The regulation of CCBS as haza:rdous waste would hkely end beneﬁcwl use practices of the -
material, ©ver 20 state envi ninetal ; agenoles have. contacted EPA'o -this 15sue and these:
states unammously agree: that EPA should not regulate coal ashas'a hazardous waste, but rather
should regulate it as non-hazardous waste, hke most other mdustnal solid wastes. generated in
this country, These states make a compellmg case that hazardous waste régulation is
unnecessary, and could be enwronmentally counter—productlve because such regulation would
effectively end the beneficial use of coal ash, which plays a significant-role in-the reduction of
greenhouse gases. .

We believe the Mmmg and Mmcrals D1v151on of the New Mexico Minerals and Nataral
Resources Department and'th : New Mexico Environmerit Department provide have the
regulatory infrastructure to manage coal ash, oversee its use for beneficial: apphcahons and
provide safe, environmentally protective ‘disposal options. Tt is important that the regulation of -
CCBs under hational standards developed by EPA maintains flexibility and preserves state.
primacy in overseeing the safe management of CCBs. A non—hazardous waste designation under
a Subtitle D program allows for proper- overs1ght :
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We appreciate that Eléggh_aégf responisibility to-ensure the safe disposition of coal ash; however,
we believe that regulation under Subtitle D would: protect health and hinian safety, while
allowing for the beneficial use of coal ash and promoting our energy:and national security policy.
Thank you for all your consideration, -

Sincerely,

“Harry Teague
Mémber of Congress

Pt
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The Honorable Lisg J ackson Admlmqtratm
U, S Envnonr_nel_ltall’ otectmnA ney-. .

v1ab1hty of CCB b 4
greenhouise gases) aud the ablhty of cértain power‘piants -torlemam inderviee. Ttis impmtant
therefore, that the final rulé teflect.a balanced appioach to ensure the cost-effective management
of CCBs that is pmtectlve of an'_health and the envitchment, while also continuing to
promote and-encoutage: CCB bensticial tse: A§ explained below; we believe the Tederal
regulation of CCBs pursuant fo RCRA's Subtitle D non-hazardous waste authorlty is the most

appropriate option- f01 meeting these important goals.

As part of its evaluation of this issug, EPA has wxsely sought Tt from the States e
regarding their prefererices with respect to the three regulatory options v unider considération: (1)
federal regulation of CCBs as not-hazardous solid waste under RCRA Subtltle D, (2) regulation -
as hazardous wastes.under RERA Subtitle C, and (3) a hybrid appmach where CCBs-would. be
regulated as hazardeus wastes with an exeeption from hazardous waste Iegulatxon for CCBs that

are managed in coufmmance With spemﬁed standaids

We unde1stand thus fm, app1 ommately twenty (20) states, in addmon to tlie Association
of State and Territorial Solid Waste Management Officinls, have responded to EPA's request for
input on this issue and every. State has taken the position that the best ianagement option for
regiifating CCBs is pursuant to RCRA Subtitle D, The Statos effectwely avgue they have the
regulatory infrastructure in place to énsiive the safe management of CCBs under a Subtitle D
progrant and, equally important, iake clear that regulating CCBs as hazardous waste would be
environmentally counter-productive because it would effectively end the beneficial use of CCBs,
For the same reasons, the Environmental Council of Statés ("BCOS") has issued a declaration
expressly argu’in.g agaizist the regulaﬁon of CCBs as hazardous waste under RCRA.

We regpectfully suggest the unanimous position of mfcnmed State agencies and.
associations should not be ignored as EPA evaluates its regulatory options for CCBs. Among
other things, the Bevill Amendment to RCRA directs that, as part of its decision-making process.
for CCBs, EPA will consult with the States "with a view towards avoiding duplication of effort,”
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The Honorable L1sa P.J ackson
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RCRA 8002(11) The States haVe madé clea1 1egulat1ng CCBS under RCRA Subtltle C.
 would result smegul tozy overkzll and effectively end CCB. beneﬁcxal uses;

Tl‘lB S‘rates posmon zs not surpnsmg sifce 1‘[ 1eﬂects EPA 3- own-cenolusmns on fom

{haza1dous waste legula

reaching this- declsmn ;
in place dt the sf
as hazardous

tozy optlons fm CCBS See RCRA'

consider: a’uon that EPA m ,
g 'have "cogmzed thanegulatmg

§8002(n)(8); 65 Fed. Re
CCBs as hazardous waste.
reasoned in. se!eotmg

want "to place any. : :
natural resources; 1eduee chsposal'costs and wduce the total ameunt ef wastes, destmed foi

disposal." Zd. at 32232

In addxtwn to p1omot1ng 11101eased CCB beneficial use, a Subtitle D appioach appears to
be protective of human henlth and the envitonment, as BPA has alieady-conclyded that State
Programs are in ‘place to effectwely tégulate CCBs.. Id: at 32217. A 2006 EPA/DOE report -
reinforces this conclusmn by coniummg the recent development of even more 10bust state

controls for CCBs

In' i} ght.of :the recent ash spill disaster at the Termessee Valley Authiority’s Kingston
facility, we certainly understand the EPA raising concerns about the handling and storage of
CCBs. We believe apjpropriate pfecautions should be taken by all responsible operators, that
parties who have violated wgulatlons shiould be held accountable, and the publie health and
welfare should-be protected, However, in light of how states and thé EPA have historically

approached the regulation of CCBs, we respectfully urge the EPA to work closely with the States
in deliberating regulations for the best management of coal combustion bypraducis and give
thoughtiul consideration to developmg a pelfmmance-based federal program for CCBs under
RCRA's Subtltle D 110n~haza1 dous waste authouty : '

Thank you for your conmdelanon of our views,

Sinc erely,
i’ o ‘-~“‘.'- R
Kent Conrad o Sam Brownback

United States Senate ' United States Senate
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U S Environmental Protect;on Agency

a Washtngton DG 20460 i

e byproducts (CCBs). This: decision will have major consequences for the nation’s: electric. power
.+ sector, transportatlon tnfrastructure ‘hazardous _waste management capablhtles and the )
- Obama Admlnls’tratlon s stated goal of reducmg reenhouse ga ' emlssmns o

- {EPA) has evaluated whiether to regulate CCBsasa hazardous waste; Each time, it has

PR

3 COMMITTEES:
. TAGRICULTURE.

PAT ROBERTS & "
KANSAB .

. HEALTH EDU(‘ATION

202-224-4774 . - :
oL LABOR AND F’FNS!ONS

WASHING“ION beC 20510 1605 e
June 26 2009 PR A T eI

. RULES.

'The Honorable Lrsa Jackson
Administrator :

- 1200 Pennsylvania Avenue NW i

’ Dear Admlmstrator Jackson- :

o understand that you_ wﬂl s6on make a dec;s;on how best to regulate coai combustlon

| On four separate ocoasrons over the Iast 20 years the Enwronmental Protectlon Agency Ry

concluded.that they should ot be:managed as a hazardous: waste That determmatlon
conttnues to rece[ve overwhe!mlng support from many states R .

_ Accord:ngly, | urge you to take steps to tssue federal regulatsons consnstent wrth those
prev;ous determinations, At least twenty states have weighed in on this issue and: unanlmous!y
agree that regulating CCBs: as hazardous waste would effectively end the annual beneficial use’ ,
of 13.7 million:tons of coafash. CEBs can be used:in.cément and concrete appllcatlons withaan = .0
" economic value in‘excess of $1 biflion‘annually; The CCBs substantrally increases the durability .. 1100
of the natlon s transportat;on tnfrastructure and doubles |ts useful lrfe Furthermore should EPA: SR R

the capamty of currently avatlable hazardous waste landfllls and increase the cost to all pattles
seeking to make use of that space, Additionally, such an approach would have cost and.
reliability. implications for the electric power sector and increase carbon dioxide em:ssrons
assocrated with manufactunng Portland cement

o Because EPA ) own analy5|s has lndlcated repeatedly that non hazardous federal '
regulatlon would be:protective of public health and the enwronment I urge you to opt|m|ze the
pubtic beneﬁts by rmplement:ng the optlon ' g _ . S

Thank you for your consrderatron of my wews




STATE LETTERS




Associatlon of State and Territorial

" 444 North Capitol Street, N.W., Suite 315

ASTSWMO e B, 2000
_ tel: (202) 624-5620  fax: (202} 624-7875

Sofid Waste Management Officials - © www.astswmo.org

April 1, 2009

Matt Hale

Director

Office of Resource Conservation and Recovery
USEPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Mail Code: 5301P

Washington, DC 20460

Dear Matt,

ASTSWMO has a demonstrated track record of active interest in the management of coal
combustion by-products (CCB). ASTSWMO's Fossil Fuel Combustion Waste (FFCW) Work
Group gathered information about State regulation of CCB in late 2006 — early 2007. The resulis
of that effort indicated that the majority of the responding States had regulatory programs in

~ place for the management of CCB. On February 11, 2008, the FFCW Work Group provided

comments on USEPA's "Notice of Data Availabiiity (NODA) on the Disposal of Coal Combustion
Wastes in Landfills and Surface Impoundments.” Comments were based in part on the 2006-

12007 survey results. The FFCW Work Group recommended a more flexible regulatory approach’

that allows consideration by the permitting authority of the waste type, climate, site geology and
environment, and encourages a scientific and engineering approach to minimize potential risks
to acceptable standards. They statéd that this approach was the current practice in many
States. The FFCW Work Group questioned the need for additional federal regulations related to

CCB materials.

The Tennessee Valley Authority (TVA) spill in December 2008 brought renewed attention to the
question about the need for federal regulation of CCB. In response to EPA’s fast-track
regulatory process for coal combustion waste, the ASTSWMOQ Board of Directors formed a CCB
ad hoc Workgroup in January 2009 to review and respond to EPA’s proposed regulatory

schemes

The first action of the group was to modify and reissue the 2006 survey of States initially
designed by the FFCW Workgroup. In February 2009, ASTSWMO’s CCB ad hoc Workgroup
surveyed State waste and water program managers, working in conjunction with ECOS and
ASIWPCA, There were three paris tc the survey: general information about CCB management,
guestions specific to landfitls and questions specific to surface impoundments. The survey has
been completed by 44 States. Eight States do not have CCB. Fourteen States do not have CCB
surface impoundments. Enclosed as an attachment to this letter are the summary results from

the survey for States that have CCB. -

The Workgroup also called on States to provide comments on EPA’'s possible regulatory
proposals. A compilation of State responses is also enclosed as an attachment to this letter, .
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There is no question that releases, such as the December 2008 TVA Impoundment Failure in -
Kingston, Tennessee, should be prevented fo the extent practical though appropriate
engineering, design, and operating standards. However, it is also critical that all relevant factors
be considered in deciding the appropriate course of action. '

Presented below are the pros and cons of the possible regulatory proposals for CCB prepared
by the CCB ad hoc Workgroup, based on the survey restilts and State comments.

Justification of preference for Subtitle D regulation of CCB:

USEPA should implement an approach to coal combustion by-product (CCB) regulations similar
to the approach that is taken with municipal solid waste pursuant to 40 CFR Part 258, ‘
commonly referred to as RCRA Subtitle D. Using the lessons learned by States since the
adoption of 40 CFR Part 258 and historical CCB data collected by States, RCRA Subtitle D
could be modified to specifically address CCB waste disposal facility requirements and is the
framewcrk that the USEPA should build upon.

Most States regulate CCB. Thirty-six out of 42 States that have CCB have permit programs for
CCB landfills (86 percent). Only 3 States responded “no” and 3 States did not respond. Twenty-
five out of 36 States that have CCB surface impoundments have permit programs for tHose
impoundments (69 percent). Only 3 States responded "no” and 8 States did not respond. Most

* States regulate CCB under general solid waste regulations {43 percent) and general industrial
waste regulations (43 percent). Several States use regulations specifically designed for CCB
(29 percent). According to USEPA, the design and performance standards will likely be the
same no matter what regulatory scheme is chosen. Many States voluntarily impose minimum
performance standards for both landfills and surface impoundments under Subtitle D,
demonstrating that minimum federal Subtitle D requirements will be sufficient to ensure that

States properly regulate CCB.

- Percentage of States with CCB landfills and surface impoundments with specific regutatory
requiremenis
Regulatory Requirement Landfills Surface Impoundments
Bottom Liner 84% .33%
GW Monitoring 81% 39%
Leachate Collection | 52% _ 14%
Final Cover System 78% 36%
Past Closure Care 79% ‘ ' 39%
Siting Controls 83% 39%
Corrective Action 86% 42%
Structural Stability 89% . 36%
Financial Assurance 69% 7 31%
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The fact that more than half the States already require each of the technical standards identified
above for landfills demonstrates that minimum federal Subtitle D requirements will be sufficient

to ensure that States properly regulate CCB, A considerable number of States have these -
requirements for surface impoundments as well, although we acknowledge that more States
may have to upgrade their surface impoundment requirements than will have to for fandfills.
Estabiishing federal minimum standards under Subtitie D will provide the impetus needed for all
States to conform, it is also important to note that currently, 36 percent of States with CCB are
contemplating changes to their CCB reguiations and 27 percent of those already have draft

State experiences

Michigan - “Michigan currently regulates coal ash as a solid waste
under Part 115, Soiid Waste Management, of the Natural
Resources and Environmental Protection Act, 1994 PA 451, as
amended (NREPA) ... in 1993 when Michigan became an
approved State under the Resource Conservation and Recovery
Act (RCRA) Subtitle D program. Based on the anaiytical
information that we have seen on coal ash, we believe that the

to those found in cement kiln dust, wood ash, foundry sands,
paper miil wastes, or stee] mill waste. With the promulgation of
the 1993 rules, we consider all these waste to be [ow-hazard
industrial waste (i.e. they leach less than ten percent of the
hazardous waste limits when using the approptiate leaching
tests).”

West Virginia - “| have been reguiating coal ash facllities for 26
years for the State of VWest Virginia. | have never found a TGLP
[Toxicity Characteristics Leaching Procedure] or other chemical
characterization that would indicate that coal ash could be labeled
as a hazardous waste, Most of the time the metal concentrations,
which would be the main characteristic that could be considered
hazardous, are at or below MCL for drinking water.”

lowa - “The Department understands that the USEPA is
considering options to regulate [CCB] as a hazardous waste
under RCRA Subfitle C. This optlon Is not supported by the
historic data that has been collected from generators of [CCB] in
Jowa which shows that [CCB] does not exceed RCRA Subtitle C
hazardous waste characteristics.”

levels of contaminants contained in ¢coal ash are similar in nature

revised regulations.

Arguably, municipat solid
waste (MSW) presents more
extensive environmental
concerns than CCB. Municipal
waste streams contain not only
heavy metais, but alsc
organic, acidic and alkaline
materials. The organics in
MSW.can be more problematic
than industrial wastes, which
are generally inorganic in
nature. Logically, if Subtitle D
is adequate for MSW, then it .
certainly should be sufficiently
protective for CCB,

Based on federal minimum
standards for Jocation, design,
environmental monitoring,
operation, closure, post-
closure care, corrective action,
and financial assurance, the
States have established
federally approved Subtitie D
State programs. These
programs have proven
successful dealing with
municipal solid waste,
including household

hazardous wastes and Conditionatly Exempt Small Quantity Generator {CESQG) waste at the
State's option. A substantial number of damage cases supported the federal adoption of

minimum national Subtitle D municipal solid waste landfill standards.

A similar Subtitle D

approach can successfully fimplement minimum federal standards for coal combustion waste
disposal facilities. The Subtitle D approach can address any concern regarding the stability of a -
CCB disposal facility through establrshmg minimum federal design standards and routine

inspection and evaluation.
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Most States have some mechanism to recognize and regulate the beneficial use of Subtitle D
wastes. According to the 2006 ASTSWMO Beneficial Use Survey Report, 34 out of the 40
reporting States (85 percent) indicated they had either formal or informal decision-making
processes or beneficial use programs relating to use of non-hazardous solid wastes.

The Subtitle D approach, with minimum federal standards, will facilitate the continued beneficial
use of CCB. As the anticipated volume of CCB produced is expected to increase or even double
in many States as the Clean Air Act requirements for installation of scrubbers for flue gas
desulfurization (FGD) are impiemented, it is vital that the recycling of those materials which can
be safely used in products or as raw materials be so used. Adopting a Subtitle D approach to
the regulation of high volume, low toxicity coal combustion by-products would offer the best fit

with existing and developing State beneficial-use programs.

Explanation of opposition to Subtitle C regulation.of CCB:

State experiences
iowa — "Declaring CCB a hazardous waste creates an even

greater hardship in Jowa becausé of the amount that is generated
and the fact that there 1s no RCRA C permitted disposal facilitles
in the State. The likelihood of siting such a facliity borders on the
impossible. The implications of this action are that CCB :
generators would be forced to ship materials to surrounding
States for disposal. That could become very costly for lowans and
extremely difficult to justify when there is little scientific data
supporting such drastic measures.”

Michigan — "RCRA Subtitle C wastes in‘Michigan are currently
regulated under Part 111, Hazardous Waste Management, of the
NREPA. The regulation of coal ash under full RCRA Subtitle C
would end the current beneficial uses of coal ash. Existing
surface impoundments and fandfills would be subject to more
stringent design standards and would require either 1) retrofitting
of existing landfills {if even possible) or 2) closure of those
disposat facilities. Nelther of these opiions could be implemented
immedlately

Florida - *If USEPA decides to call coal ash a hazardous waste
under Subtitie C, then current Florida faw {Section 403.7222,
Florida Statutes) would prohibit the disposat of this coal ash in
iandfills unless it was first treated io be non-hazardous. This
could add tremendous cests to the power industry for managing
this material. They would either have to treat their ash before
disposal or ship it out of State for disposal. Itis also likely that if
existing disposal areas were disturbed after USEPA defermined
coal ash was a hazardous waste, then these old disposal sites
could become hazardous waste disposal units toe.”

Virginia - "If USEPA was to regulate CCB as a hazardous waste
under the RCRA Subtitle C authorities, Virginia would no longer
allow these materials to be beneficial reused under our CCB
Regulations (8 VAC 20-85) and, also, there would be no
beneficial reuse exclusions/exemption under our Virginia Solid
Waste Management Regulations (8 VAC 20-80), as well."

.

As noted above, the vast State
experience with testing CCB
shows that it is generally not
characteristically hazardous.
Coal combustion by-products
rarely if ever fail the criteria by -
which materials are determined
to be hazardous waste. To
artificially classify them as
hazardous will needlessly limit
the management options for
both the CCBs and other
wastas legitimately classified as
hazardous which will be
competing with CCBs for limited
hazardous waste disposal '
capacity, while not producing
any greater degree of
environmental protection.
Transpoertation, manifesting and
ficensing requirements for
CCBs as a listed hazardous
waste are excessively
burdensome without sufficient
evidence of a beneft, it would
be more appropriate fo regulate
and manage CCBs using
design and operation standards
specified for Subtitle D
programs except in the cases
where a particular source
material is deemed hazardous
upon testing for characteristics.

The prospect of adding a
significant new waste strearn to
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be managed by severely underfunded State hazardous waste programs is unconscionable
unless a significant amount of new sustained funding is included. ASTSWMO's Hazardous
Waste Subcommittee conducted a pilot program to determine the cost to States for
implementing a complete and adequate RCRA Subtitle C Program (hereafter referred to as
"RCRA C” or "RCRA") in 2006. The report entitled State RCRA Subtitle C Core Hazardous
Waste Management Program Implementation Costs - Final Report (January 2007)
revealed that the cost to States of implementing a compiete and adequate RCRA Program
(converted to 2008 doliars) is, at a minimum, $367M in State and federal funding. The State

" share should be $92M (25 percent) with the remaining $275M in State Hazardous Waste
Financial Assistance grants. However, the FY 2008 federal appropriation was only siightly more
than half of what States needed. Congress appropriated $101M rather than $175M, States are
making up the difference for these federaily mandated programs front already strained State

- budgets. These programs are already stretched to the breaking point. Expectations should not
be high for a successful Jncorporatfon of CCB into State Subtitle C programs without the
guarantee of commensurate increases in State grant funding.

USEPA should avoid a “one size fits ail” approach that will unnecessarily divert limited technical
resources away from existing permitting or compliance and enforcement work. Instead, USEPA
should recognize that many States have adequate controls in place and allow them to maintain
their programs, USEPA could then focus its efforts on correctmg any deficiencies identified by
their investigatlons '

The most compelling reason not to impose Subtitle C regulations is that the beneficial use of
CCB has been very successful, The “hazardous” label of Subtitle C would be detrimental to
State CCB beneficial use programs, as discussed below. Regulation under RCRA Subtitle C
has the potential to put an end to many beneficial uses for CCB. In most States, a primary
requirement for a beneficial use determination is that the waste not be hazardous. RCRA
Subtitle C wastes in Michigan are currently regulated under Part 111, Hazardous Waste
Management, of the NREPA. The regulation of coal ash under full RCRA Subtitle C would end
“most of the current beneficial uses of coal ash. Existing surface impoundments and landfills
would be subject to more stringent design standards and would require ejther 1) retrofitting of
existing landfills (if even possible} or 2) closure of those disposal facilities. Nerther of these
options could be implemented immediately. .

lmplications for beneficial use if CCB is regulated under Subtitle C:

The American Coal Ash Association reports that 43 percent of CCB is currently used in a
beneficial way rather than disposed in a landfill. About 20 percent of CCB is used in products —
14 percent is bound in concrete and cement; 6 percent is used to make gypsum wallboard.
Currently, 56 percent, or 75 million tons, is not beneficially used. States are concerned that
designating CCB as a hazardous waste under Subtitle C or a hybrid Subtitle D/C reguiation
would prevent beneficial use of CCB and result in all 134 million tons of CCB being shippéd to
hazardous waste landfills that in many States have insufficient capacity. As the anticipated
volume of CCBs produced is expected to increase or even double in many States as
requirements for FGD are implemented, it is vital that the recycling of those materials which can
be safely used in products or as raw materials be so used.
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Not only do many State regulations prohibit the beneficial use of CCB if it is declared hazardous
(see State experiences insert), such a designation will stigmatize the material in a way that will

. State expetiences
Michigan ~ "Michigan currently has regulations in place
governing the reuse and disposal of coal ash that are
pratective of publi¢ health and the environment. If coal
ash were determined to be subject to regulation under
Subtitle C, it would necessitate considerable changes to
Michigan sclid and hazardous waste statutes and
regulations. Such changes would likely be subject to
considerable -opposition from any industry and/or
municipality that generates coal ash waste, and would
likely lead to Increased costs for energy generation.”

Missouri — "Given the olirrent State of GCB management
actlvities in Missouri there does not appear {o be a
compelling reason, from a human health or environmental
protection standpoint, to manage these materials as
hazardous waste under RCRA Subtitle C. To do so wouid
be an undue disruption to current State CCB and UWLF
management practices and would likely resultin a
significant increase in the cost of CCB management
without a corresponding increase in human health or
environmental improvement/protection.”

segregate characteristics or potential for beneficial use.

adversely affect beneficlal use, The
stigma issue also applies to the
proposed hybrid Subtitle D/C
approach. The uncertainty that a
presumed non-hazardous material
could be deemed hazardous as a
result of a determination that a
generator failed to follow the Subtitie
D requirements will create too much

- uncertainty and iiability concerns for

the beneficial user.

Coal combustion by-products or
residue generally consists of fly ash,
bottom ash, or wet slurry depending
on the combustion unit and
associated air pollution control
devices. The character of the end
stream varies and is dependent upon
several factors. However, all seem to
be lumped together in this regulatory
analysis without discussion of

States require testing of beneﬂcaalfy reused materials. Testing can include initial analysis of the

material and additipnal testing
when sources of fuel change or
when there is a change in plant
processes, if such changes cause
& change in the constituents
generated. States report that their
beneficial programs do not allow
the use of coal ash in road ,
construction if the material fails the State

molds

- Examples of the benef;clal_ use of CCB

= acomponent of concrete, grout, mortar, or casting

» araw material in asphalt for road construction

* aggregate or road or building material which will be
stabllized or bonded by cement; imes or asphali .

+ road base or construction fill that is covered with
asphait, concrete, or other material approved by the

Toxicity Characteristics Leaching +  asoll amendment or for soil stabilization provided the

Procedure (TCLP). Many States
report that they do not have any

materials meet State criteria

data to suggest that coal ash
projects that have been reviewed have failed TCLP.

States have incorporated technical standards in their regulations and approvals for storage of
CCB. For example, in Missouri, a waste to be beneficially reused is kept above the seasonal
high groundwater table, unless a variance Is obtained from the department's Water Protection
Program (WPP.) This requires an interpretation by a geoclogist registered in the State. A 3-foot
cap of clean sofl Is required unless the material is p!aced under a structure or a paved/concreted

area.

Recycling this waste material into new products, rather than having to mine additionaf virgin
material, is integral to sustainable development and sustainable infrastructure. To disallow the
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beneficial use of coal combustion by-products (CCB) would cause an increase in the use of

© valuable mineral resources rather than reusing a waste product. This would in furn increase
disposal costs for the utilities which would be passed on to the consumer. Counties and
municipalities which use bottom ash as snow and ice control would instead have to purchase
chemicais or salts to treat the roads. State transportation departments and other entities using
CCB would have to purchase soil to use in place of the fly ash currently used for structura fili,
Toad base, as a scil amendment or for soil stabilization. This could impact the number of miles
of roads that can be constructed or repaired and increase costs. In other cases, specific
beneficial use projects limit the amount of transportation that would otherwise be needed if the
material were considered a hazardous waste. Some coal-fired power plants are co-located hear
gypsum waillboard manufacturers. The FGD sludge is transported by conveyor belt directly to
the wallboard facility for beneficial use. These operations resuit in safe uses and minimal
transport of the FGD sludge.

Concerns about existing facilities:

An issue that has not been addressed adequately in discussions is whether USEPA plans to
address existing facllities, and if so how, [f USEPA pursues the Subtitle C regulatory route, it
might subject all existing facilities in a State to RCRA corrective action. Additionally, bringing
existing facilities under Subtitle C raises resource-intensive permitting issues. Statés generally
have legislatively prescribed staffing levels based upon workload, mission, funding, and statutes
passed to implement federal RCRA, authority or delegation. As noted previously, ASTSWMOQO's
report entitled State RCRA Subtitle C Core Hazardous Waste Management Program
Implementation Costs - Final Report (January 2007) demonstrates that State Subtitie C
programs are already seriously underfunded. Additionally, retrofitting of existing Utllity Waste
Landfills (UWLFs) to meet Subtitle C standards is likely to be technically impracticable. Even if
technically feasible, the cost of retrofitting UWLFs to meet current RCRA Subtitle C standards
would likely be prohibitively expensive. Any additional compliance costs borne by the utility
companies in retrofitting existing UWLFs or permitting hew ones would undoubtedly be passed
along to consumers at a time when economic conditions in the U.S, are less than ideal,

Enforcement:

There have been suggestions that Subtitle C is necessary so that USEPA wili have enforcement
authority. States are held accountable by their citizens through State statutes and obligations to
regularly inspect landfills and investigate complaints, and to utilize State enforcement authority
as warranted. Subtitle D requires State programs to have the necessary enforcement authority
as part of the federal approval process. This approach has been successful for over a decade
as evidenced by the relative absence of federal citizen sults or demonstrated failure of State
Subtitle D programs. The States are not aware of USEPA expressing concerns regarding this
State based enforcement approach in the municipal solid waste landfill program. A similar
Subtitle D approach can successfully ensure compliance with minimum federal standards for
coal combustion waste disposal facilittes. '
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- Applicability of Federal Regulations:

Based upon discussions to date with USEPA and States, it appears that the intended coverage
of any federal CCB regulations would be limited to CCBs generated by coal-fired utilities, and
not extended to CCBs generated by other industries. 'If this is correct, then the federal
regulations should clearly make this distinction. Otherwise, an unreasonable burden will be
placed upon the States to individuaily sort out the applicability issue, fikely resuiting in uneven
application of the base federal requirements.

State Program Authorization:

Regardless of the regulatory approach selected, the States request that the procedures for
authorization of State programs to implement the CCB rules be streamlined and designed to
operate in harmony with existing Subtitie D (and/or Subtitle C) program authorization
procedures. Where there are existing State programs in place regulating these materials,
considerable deference should be given to the State program in the authorization process.
States with CCB programs in place should be provided the option to 1) demonstrate that their
programs are consistent with and not less stringent than the federal program, and 2) be more
stringent than the federal program if they so choose. Further, authorization for any new CCB -
regulations should be treated as an amendment to a State's existing Subtitle D (or Subtitle C, as
applicable) program authorization, as opposed to considering the CCB program as separate
and distinct from existing authorizations. _ -

Funding:

Federal funding may be necessary to help build State program capacity in the few States that
do not have CCB programs if USEPA mandates standards under Subtitle D. It should be noted .
that some State Subtitle D programs would likely not seek federal funding for a Subtitle D
program because of the impact that would have on cuirent State solid waste program financing
structures. As the ASTSWMO survey demonstrates, many States already have Subtitle D CCB
programs and would not incur a financial hardship. On the other hand, State Subtitle C
programs, which are supposed fo be funded at a level of 75 percent federal funding, would
reguire significant new appropriations. Thus, the federal funding needs for a Subtitle D approach
would be much less than a Subtitle C regulatory approach.

Any decisions to regulate the management and disposal of coal ash will likely have an
implication for State regulatory programs including: the need to undertake regulatory action;
authorization/approval for implementation {if necessary); budgetary impacts; and
staffing/workload resource issues related to implementation (i.e., possible
permitting/compliance/enforcement program impacts). The implications could have a dramatic
impact on the already strained budgets of many State environmental agencies. it is hoped that
USEPA's decision will include review of the work that many States have undertaken to regulate
coal combustion by-products.
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Summary:

The ATSWMO ad hoc CCB Workgroup, based on results of a survey of States and State
comments, recommends that if it is determined that federal regulation of CCB is necessary,
Subtitle D regulations would be the preferred-approach. Most States already regulate CCB
under Subtitle D regutations. Furthermore, a Subtitle D approach would foster the beneficial use
of appropriate CCB rather than inhibit it, as would a Subtitle C or hybrid Subtitte C/D approach.

On behalf of ASTSWMO, we thank you for your diligence in ensuring that the most efficient and
effective regulatory approach to CCB is proposed,

Sincerely,
Brian Tormey (IA) Stephen Cobb (AL)
Chair Chair

ASTSWMO Solid Waste Subcommitiee ASTSWMO Hazardous Waste Subcommittee

cc:  Rick Brandes (USEPA ORCR)
Rich Kinch (USEPA ORCR)
ASTSWMO Board of Directors
ASTSMWO ad hoc CCB Workgroup
Steve Brown (ECOS)
Linda Eichmiller (ASIWPCA)
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SURVEY RESPONSES REGARDING CCB SURFACE IMPOUNDMENTS - RESULTS FOR STATES WITH CCB SURFACE IMPOUNDMENTS
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Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Regulation of CCB

This compilation incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kansas, Michigan, Mlssoun Ohao South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin.

The compilation includes coples of letters sent by some of these States directly to EPA.

Coldrado
March 31, 2009

Mr. Matt Hale, Director
USEPA's Office of Resource Conservatlon and Recovery
USEPA Headquarters .
Ariel Rios Building, 1200 Pennsylvania Avenue N.W.
Mail Code 5301P

Washington, DC 20460

RE: EPA Proposed Regulations of Coal Combustion Waste

Mr. Haie:

Coal combustion waste is-managed as a solid waste in Colorado. The waste is managed in
accordance with the requirements of the Solid Wastes and Disposal Sites and Fadility Act (Title
30, Article 20, Part 1, the Act) and the Regulations Pertaining to Solid Waste Sites and
Facilities (6 CCR 1007-2, Part 1; the Regulations). The wastes are typically disposed of in
monofills designed, constructed, operated, closed and monitored pursuant to ali applicable
requirements, most notably Section 3 (Subtitle D landfill design requirements) of the
Regutations. L

Facilities may apply for the beneficial use of coal combustion waste pursuant to Section 8
(Recycling) of the Regulations. Section 8 requires that the re-use of the material is a
demonstrable benéficial use via the replacement of raw material and. does present a risk or
threat to human heatth or the environment. This process includes the submittal and approval of
a design and operations plan priorto re-use of the material. The Design and Operation plan
must include geotechnical, chemical and other applicable testing of the coal combustion waste
and the re-usable configuration of the material as a demonstration of acceptable material reuse.
We believe the solid waste regulation of the waste material and the beneficial reuse is a safe
and protective regulatory construct for coal combustion waste.

Charles G. Johnson, Unit Leader

Solid Waste and Material Management Unit

Solid and Hazardous Waste Program

Hazardous Materials and Waste Management Division
Coicrado Department of Public Health and Environment




Florida

Here are some of my comments on what EPA is considering with coal ash regulation,

1.

Hawaii

if EPA decides to call coal ash a hazardous waste under Subtitle C, then current Florida
law (Section 403.7222, Florida Statutes) would prohibt the disposal of this coal ash in
landfills uriless it was first treated to be non-hazardous, This could add tremendous
costs to the power industry for managing this material. They would either have to treat
their ash before disposal or ship it out of state for disposal. It is also likely that if existing

-disposal areas were disturbed after EPA determined coal ash was a hazardous waste,

then these oid disposal sites could become hazardous waste disposal units too.

If EPA decides to call coal ash a hazardous waste under Subtitle C, then it may
significantly reduce the beneficial use of this ash unless EPA also creates some
exemptions for use of the ash. For example, would cement plants that have taken coal
fly ash for years in the manufacturing of Portland cement now be considered hazardous
waste treatment faclilities? [ also imagine that we would not ailow the use of hazardous
wastes in the construction of roads. - Our current process is to not allow that unless we
have data that suggests the use of the ash will not cause ground water contamination or
pose an unacceptable human health risk.

We would net allow the use of coal ash in road construction, if it faiis the TCLP: We also
do not have any data to suggest that coal ash projects we have review failed TCLP.
While | agree that in the past there have been some cases of environmental damage
from the disposal of coal ash, declaring all coal ash to be a hazardous waste because of
these cases seems to be a bit of a stretch to me just based on the data we have seen:

We have some coal-fired power plants that are co-located near gypsum wallboard
manufacturers. They ship the FGD sludge by conveyor belt directly to the wallboard
facility for beneficial use. As near as we can tell, this is a very good and safe use of the
FGD sludge and it would be inappropriate to define this material as a hazardous waste.

This problem came about because of TVA's coal slurry impoundment failure. We all
agree that this is a huge probiem that needs attention. EPA should provide more
training and materiais for conducting good dam inspections and should encourage
power plant facilities to convert from wet to dry processes to minimize the risks in the
future. But they should not also decide to make coal ash a hazardous waste. It seems
that would cause more problems than it solves. '

Hawaii does not have any coal ash surface impoundments. However, we do have a couple of
coal combustion plants whose ash is managed in-state. We have developed a risk-based
approach in evaluating reuse options, and believe that our scientific approach is defensible.
Based on the analytical data from the coal ash generated in Hawaii, we do not believe that
Subtitle C nor a Subtitle C-D hybrid is appropriate. Even a Subtitle D disposal requirement, if
‘similar to MSW Landfills, is questionable. Hawaii has provided EPA with substantial comments




on therr proposed guidelines for nsk evaluation of coal ash in the last year or so, and we still
believe that it's the direction that EPA shouid take, if any.

lowa
March 19, 2009

MR MATT HALE, DIRECTOR C

OFFICE OF RESOURCE CONSERVATION AND RECOVERY
US ENVIRONMENTAL PROTECTION AGENCY

1200 PENNSYLVANNIA AVE NW

WASHINGTON DC 20480

RE: EPA Regulation of Coal Combustion Waste

Dear Mr. Hale;

On behalf of the lowa Department of Natural Rescurces (IDNR) and our director we want to
express our thanks for the opportunity to provide comments to EPA while you are still vetting
options. Since 80% of the electricity in lowa is generated by coal-burning facilities, the issue of
regulating the beneficial use and disposal of coal combustion waste {(CCW) has serious
implications to our state. We have looked at EPA’s proposed regulatory scenarios and it is
IDNR’s position that the EPA should approach CCW regulations similar to the approach that is
taken with municipal solid waste under 40 CFR Part 258, commonty referred to as RCRA
Subtitle D, Using the lessons learned by states since the adoption of 40 CFR Part 258 and

* historical CCW data collected by states, RCRA Subtitle D could be modified to specifically
address CCW waste disposal facility requirements and is the framework that the EPA should

build upon.

The Department understands that the EPA is considering options to reguiate CCW as a
hazardous waste under RCRA Subtitle C. This option is not supported by the historic data that
has been collected from generators of CCW in lowa which shows that CCW does nof exceed
RCRA Subtitle C hazardous waste characteristics. Regulation under RCRA Subtitle C also has
the potential to put an end to many beneficial uses for CCW. 'In most states, a primary
requirement for a beneficial use determination i that the waste not be hazardous. Most
impoartantly, declaring CCW a hazardous waste creates an even-greater hardship in lowa
because of the amount that is generated and the fact that there is no RCRA C permitted
disposal facilities in the state. The likelihood of siting such a facility borders on the impossible.
The implications of this action are that CCW generators would be forced to ship materials to
surrounding states for disposal. That could become very costly for lowans and extremely dlffrcu!t
to justify when there is littte scientific data supporting such drastic measures,

IDNR looks forward to continued conversations and involvement with EPA on CCW regulation
through ASTSWMO. Again, we want to express our appreciation for the opportunity to provide
input. Should you have any questions specific to our comments or need relevant data pertaining
to CCW generated in lowa, please do not hesitate to contact me at (515) 281-8927 or Alex
Moon at (515) 281-6807 or alex.moon@dnr.iowa.goy.
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Sincerely,

' Brian Tormey, Chief
Land Quality Bureau
Environmental Services Division

Cc:  Richard Leopold, Director, IDNR
Wayne Gieselman, Administrator, Environmental Services Div., IDNR
Alex Moon, Land Quality Bureau, IDNR
Mary Zdanowicz, Executive Director, ASTSWMO
Don Teensing, US EPA, Region Vil

Kansas.

On behalf of Kansas, | appreciate the opportunity to provide comments to ASTSWMOQ on EPA's
potential development of new regulations on the disposal and beneficial reuse of coal
combustion waste (CCW). Kansas has a full system of water and waste permits to ensure that -
these wastes are properly managed to prevent accidents such as occurred in Tennessee last’
year. Kansas recognizes that all states may not have a regulatory program that provides the
safeguards that our state program in-place; however, EPA should not promulgate any CCW
regulations that would impact sate regulatory programs such as in Kansas. Any federal
regulations should allow some flexibility in how state programs are administered rather than
establish prescriptive management standards. EPA'’s rule should also not set complex
equivalency demonstration criteria to prove that the existing state program is acceptable.

Kansas has eight major coal-burning powerplants. Some of these facilities manage fly-ash and
bottom ash as a "dry" waste and some slurry the waste into some type of containment system.
If the waste is initially managed “wet” the containment system may be a constructed berm or
dam, or an excavated lagoon. In some cases, wet waste is later removed from storage for
either beneficial use or transfer to a dry waste landfill. In all cases, the CCW storage areas are
covered by a landfill permit and in some cases by a wastewater permit as well. To obtain a
permit for CCW management, the power company must provide the Bureau ¢f Waste
Management with comprehensive engineering pians, site geological information, a groundwater
monitoring plan, a demonstration of financial assurance for closure and post-closure care, and
an operating plan {among other required permit application documents). When the waste
storage units are constructed, the company must provide third party construction quality -
assurance to document that the units have been consfructed in accordance with approved
engineering plans.

In addition to this high degree of regulatory oversight by the Kansas Department of Health and
Environment related to permitting, Kansas has another level of regulatory contro! over these
facilities - - an inspection program. KDHE inspects all permitted solid waste storage or disposai
areas at least one time per year. During our inspections, the integrity of the containment

- systems are visually examined. On a less frequent basis, KDHE permit engineers also visit
these sites and make observations of system integrity. Additional inspections are also carried
out by the Kansas Division of Water Resources (DWR). Every three years, DWR inspects dams
that meet certain criteria: (1) the dam or berm must be greater than or equal to 25 feet in height
or (2) the dam or berm must be at least 6 feet high and retain 50 acre-feet of liquid.

None of the Kansas CCW storage and disposal faciliies have the potential to cause a disas_ter
such as occurred in Tennessee. A couple facilities are located adjacent to rivers or farge lakes
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which does present some risk to the environment, but there are no downstream cities or
neighborhoods that could be impacted by a release from any facility. This combined with the
present comprehensive permitting program makes an additional level of federal regulation a
concern during this time of reduced resources to administer all solid and hazardous waste
programs. EPA should try its hardest to avoid causing states to divert imited technical
resources from existing permitting or compiiance and enforcement work to address a non-
problem in those states with existing permitting programs.

| would be happyto provide more details about Kansas’ reguiated universe or our reguiatory
program. Please let me know if you have any questions. -

 Michigan

Michigan currently regulates coal ash as a solid waste under Part 115, Sohd Waste: .
Management, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as
amended (NREPA). Michigan's program for Solid Waste Management has been in place since
1978. These regulations were amended in 1993 when Michigan became an approved state
under the Resource Conservation and Recovery Act (RCRA) Subtitle D program.: Based on the
analytical information that we have seen on coal ash, we believe that the levels of contaminants
contained in coal ash are similar in nature to those found in cement kiln dust, wood ash, foundry
sands, paper mill wastes, or steet mill waste. With the promulgation of the 1993 rules, we
consider afl these waste to be low-hazard indusirial waste (i.e. they each less than ten percent
of the hazardous waste fimits when using the appropriate leaching tests.) Low-hazard industrial
waste in Michigan may be disposed of in a landfill that has less-stringent design standards than
a landfill taking either industrial or municipal solid waste, or it may be disposed of in a perlmtted
surface |mpoundment

Michigan currently has eight sites that accept only coal ash and/or associated wastes from coai-
fired power plants. Four of the facilities are surface impoundments, and four are solid waste

-landfills. Coal ash is also disposed of in combination with other wastes in numerous low-hazard
industrial waste landfills, industria! landfills, and municipal soifid waste iandfills located
throughout the state.

The four active surface impoundments were all in existence prior to the enactment of Michigan's
Solid Waste Management Act in 1978 and were grandfathered-in without necessarily meeting
the current requirements for the design and siting of such facilities. Three of the four surface
impoundments are in thé process of closing and/or converting to dry handling systems. -

Michigan's design standards for low-hazard industrial waste landills require liner systems
comprised of either a naturaf soil liner not iess than ten feet thick and demonstrating a hydraullc

- conductivity of no more than 1.0E-7 cm/sec, athree-foot thick recompacted clay liner
demonstrating the same hydraulic conductivity, or a composite liner system mcorporatlng a
flexible membrane liner and a low hydraulic conductivity soil layer.

Landfills and surface impoundments are required to be permitted and licensed; must provide
financial assurance; are subject to either groundwater monitoring or required to obtain a NPDES
discharge permit, must provide for leachate collection in landfills; must have 30-year post-
closure care obligations; and are subject to corrective action, if necessary.

The statU{ory provisions of Part 115, of the NREPA also exempt coal ash from regul'ation asa
solid waste under certain conditions when the ash is used as a component of concrete, grout,
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mortar, or casting molds; when the ash is used as a raw material in asphalt for road
construction: when the ash is used as aggregate or road or building material which will be
stabilized or bonded by cement, limes or asphait; or when the-ash is used as a road base or
construction fill that is covered with asphalt, concrete, or other material approved by the state.

RCRA Subtitle C wastes in Michigan are currently regulated under Part 111, Hazardous Waste
Management, of the NREPA. The regulation of coal ash under full RCRA Subtitle C would end
the current beneficial uses of coal ash. Existing surface impoundments and landfilis would be
subject to more stringent design standards and would require either 1) retrofitiing of existing
landfills (if even possible) or 2) closure of those disposal facilities. Neither of these options
could be implemented immediately.

Mlchigan currently has regulations in piace goveming the reuse and disposal of coal ash that -
are protective of public health and the environment. if coal ash were determined to be subject

~ to regulation under Subtitle C, it would necessitate considerable changes to Michigan solid and

hazardous waste statutes and regufations. Such’changes would likely be subject to
considerable opposition from any industry and/or municipality that generates coal ash waste,
and would I!kely lead to increased costs for energy generation.

Missourf

Missouri has comprehensive regulations in place for the design and permitting of utility waste
landfills. Missouri promulgated regulations in 1997 specifically for utility waste landfills (UWLF )
Utility waste landfills permitted pursuant to these regulations are subject to numerous
requirements designed to protect public health and the environment, including: 1.) a geologic
and hydrologic evaluation to determine if the site is suitable for construction of a landfill; 2.) a
liner with QA/QC procedures to ensure proper construction; and, 3.) a leachate collection
system and to monitor groundwater. The Missouri Department of Natural Resources (MDNR)
inspects all permitted solid waste disposal areas at least one time per year to ensure
compliance, ,

Missouri has a number of coal burning power piants. Most of the facilities do manage their fly

- ash short term in surface impoundments prior to beneficial use or final disposal in a UWLF.
However, these surface impoundments are bowl shaped depressions in the ground (in contrast
to the raised structures used at the Tennessee Valley Authority facility.) The outfalls from these
ponds and from landfills are monitored under the National Polution Discharge Eiimination

System permitting process.

Missouri reguiations allow the beneficial reuse of coal combustion by products. We have a
number of state-wide general beneficial use (SWGBU) approvals that aliow the holder to use
the ash as structural fill, road base, as a soil amendment or for soil stabilization provided they
meet certain criteria. One such user is the Missouri Department of Transportation {MDOT), who
uses fly ash in many of their highway projects. One project in southwestern Missouri is
expected to use between 1 and 1.5 miilion cubic yards of fly ash.

Testing is required for beneficially reused materials. Testing includes initial analysis of the
material and additionaltesting when sources of fuel change or when there is a change in plant
processes, if such changes cause a change in the constituents generated. The waste to be
beneficially reused is kept above the seasonal high groundwater table, unless a variance is
obtained from the department's Water Protection Program (WPP.) This requires an




interpretation by a geologist registered in the State of Missouri. A 3-foot cap of clean soll is
required unless the material is placed under a structure or a paved/concreted area. _

Recycling this waste material into new products, rather than having to mine additional virgin
material, is part of Missouri's vision for sustainable development and sustainable infrastructure.
To disallow the beneficial use of coal combustion by-products (CCB) would cause an increase
in the use of valuable mineral resources rather than reusing a waste product.. This would in turn
increase disposal costs for the utilities which wouid be passed on to the consumer. Counties
and municipalities who use bottom ash as snow and ice control who would have to purchase
chemicals or salts to treat the roads. MDOT and other entities using CCB would have to
purchase soil to use in place of the fly ash for structural fill, road base, as a soil amendment or
for soll stabilization. This could impact the number of miles of roads that can be constructed or
repaired and increase costs. : ‘

- None of the testing data Missouri has to date indicates this material is leachable or an

environmental concern. The TVA coilapse seems to be more of a safety concern at that
particular site related to dam safety and potentlally the placement of the basin rather than of the
material itseff.-

Given the current state of CCB management activities in Missouri there does not appear to be a
compelling reason, from a human health or environmental protection standpoint, to manage
these materials as hazardous waste under RCRA Subtitle C. To do so would be an undue
disruption to current state CCB and UWLF management practices and wouid likely result in a
significant increase in the cost of CCB management without a corresponding increase in human
health or environmental improvement/protection.

it is currently unknown how exiding, pemitted UWLFs would be handledif CCBs became
subject to Subtitle C regulation. . Retrofitting of existing UWLFs to meet Subtitle C standards is
likely to be technically impracticable. Even if technically feasible, the cost of retrofitting UWLFs
to meet current RCRA Subtitle C standards would likely be prohibitively expensive. Any
additional compliance costs borne by the utility companies in retrofitting existing UWLFs or
permitting new ones would undoubtedly be passed along to consumers at a time when
economic conditions in the U.S. are less than ideal.

In summary, Missouri has adequate regulatory controls for coal combustion by-products. EPA
should avoid a "one size fits ali” approach that will unnecessarily-divert limited technical
resources away from existing pemnitting or compliance-and enforcement work. Instead, EFA
should recognize that many states have adequate controls in piace and allow them to maintain
their programs. EPA could then focus its efforts on correcting any deficiencies identified by their
investigations.

Chio
March 16, 2009

Mr. Matt Hale

Director, Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460




Dear Mr. Hale:

| understand that the U.S. Environmental Protection Agency is moving forward on developing
regulations addressing coal combustion waste (CCW) and intends to propose rules by the end
of this year. | wish to offer my thoughts regarding Ohio's preferred federal approach to CCW
regulations, _

I understand that various options are under consideration. My preferred option is to follow the
previous 2000 USEPA decision to regulate CCW under RCRA Subtitle D.

Cther options based upon regulation under RCRA Subtitle C provide no clear advantages to
Ohio's solid waste or hazardous waste programs that cannot be accomplished under a RCRA
Subtitle D regulatory approach. In fact, regulation of CCW under RCRA Subtitle C would
neediessly complicate Ohio's existing programs and specifically the inclusion of CCW in Ohio's
future beneficial use program. Under Ohio statute, hazardous waste and solid waste. are
distinct and mutually exclusive types of wastes, A federal hybrid approach towards regulation of
CCW as a hazardous waste intended to be managed at a solid waste disposal facility is in ..
conffict with Ohio faw. From Ohio’s perspective, federal reguiation under RCRA Subtitie D is the
appropriate approach.

Ohio's experience is that CCW is- a high volume, low toxicity waste that has not exceeded
RCRA Subtitle C-based hazardous waste characteristics. CCW disposal should be regulated
and both CCW landfills and surface impoundments must obtain Ohio permits. Environmental
regulation of CCW disposal is most reasonably accomplished under RCRA Subtitle D.

Ohio's experience as a federally approved Subtitle D municipal solid waste landfiii permit
program has been successful. The regulatory scheme USEPA has taken in 40 CFR part 258
(municipal sofid waste landfills) establishing minimum national standards

for the location, design, operation, closure, post-closure, corrective action, and
monitoring as well as the method of approving state permitting programs has worked well for
over a decade. This is the model that USEPA should build upon and tailor to the concerns
arising from CCW disposal and management.

Ohio EPA has valuable regulatory experience permitting and inspecting CCW disposal facilities.
We look forward to assisting USEPA in the development of a national CCW regulatory program.

Sincerely;

Chris Korleski
Director

South Dakota

| am sending you this email to express. our thoughts on regulating coal ash in surface
impoundments. We in SD do not have "surface impoundments" iike the TVA's or others. Our
one ash disposal site is a dry tomb landfill rather than a surface impoundment with all of the
issues dealing with the force of moisture and dam structures. One proposed expansion and one
proposed new power plant generating coal ash will also use dry tomb landfills rather than
surface impoundments. However, if regulations are going to be promuigated by EPA my fear is
these regulations will not only address surface impoundments but also coal ash in general
especially if EPA determines coal ash is a hazardous waste. We currently issue our state solid
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waste rules to permit disposal of coal ash. We use rules and standards goveming our municipal
solid waste facilities - better known as Subtitle D facilities- for coal ash disposal facilities. We
may need standards for surface impoundments such as the TVA like facilities but to identify coal
ash as a hazardous waste would be a mistake. Managing coal ash according to applicable
Subtitle D standards are adequate to managing coal ash in a dry tomb landfill situation.

Tennessee
March 31, 2009

Matt Hale, Director ‘
Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Wastiington, D.C. 20460

RE: TN Recommendations for Regulation of Coal Combustion By-Products by EPA

Dear Mr. Hale:

The Tennessee Department of Environment and Conservation (the Department) appreciates the
opportunity to submit recommendations for the regulation of Coal Combustion By-Products
(CCBs) to the U.S. Environmental Protection Agency (EPA). Tennessee is home to six active
coal fired power plants. These plants produce approximately 2,000,000 cubic yards or more of
coal ash per year. The Department has worked with the disposal of coal ash for many years.
Garey Mabry, the Manager of our State Hazardous Waste Management Program, is
participating in the Association of State and Territorial Solid Waste Management Officials, and
has informed the Department of EPA’s effort to collect recommendations from states about the
regulation of CCB waste. We understand that EPA has set a goal of issuing draft CCB

regulations by the end of this year,

Attached with this letter are recommendations from Tennessee for the regulation of CCB wastes
along with data from the analysis of coal for Total Metals and Toxicity Characteristic Leaching
Procedure Metals. From our perspective, the regulation of CCB waste should be guided by .
sound science and provide protection of public health and environment. It is our
recommendation that CCB waste be managed as a solid waste, with disposal facilities having
design criteria similar to that for Municipal Solid Waste Landfills under RCRA Subtitle D.

Do not hesitate to contact me or Garey (615 §32-0845 & Garey.Mabry@state tn.us) if you have
any questions or concemns about our recommendations. If there is a need for state participation
with EPA with the development of a reguiatory path for management, disposal and beneficial
reuse of CCB waste, we would welcome the opportunity. '

Sincerely,

Chuck Head
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CC:

Paut Sloan

Paul Davis

Mike Apple

Garey Mabry

Stan Meiburg

Tom Welborn

- Alan Farmer

Mary T. Zdanowicz

Attachment 1

Tennessee Department of Environment and Conservation
Recommendations for Reguiatory Oversight
Coal Combustion Byproducts in Landfills & Surface impoundments

The Tennessee Department of Environment and Conservation (the Department) apprec:|ates the
opportunity to provide input to the US Environmental Protection Agency (EPA) regarding the
regulation of coal combustion byproducts (CCBs). The Department has considered the current
requirements for CCB regulation; the constituents contained in CCBs and reviewed the industry
practices for generation, collection, storage, treatment, disposal, and beneficial reuse of CCBs.
Any changes to existing requirements should be made using sound science with the goal of
protection of the public heaith, public safety, and the .environment. The Department's
recommendations are presented in outline form, anticipating that as EPA develops draft CCB
reguiations, states will be provided an opportunity to provide mput and the logic and science
sypporting their position.

1.

Are additional federal regulations needed to insure that CCBs are managed properly across
the United States?

Tennessee does not believe that additional regulation of CCBs at the federal level is
necessary. However, should US EPA adopt rules, the states should be allowed to
implement them. Tennessee reguiates the disposat of CCBs as an industrial waste under
the TN Solid Waste Management Act, T.C.A. 68-211-101 ef seq. The Department reguiates
the effluent discharged from settling ponds and surface impoundments via the TN Water
Quality Control Act, T.C.A 69-3-101 ef seq. We are reviewing our reguiations to determine if
amendments are necessary to insure that catastrophic failures such as the TVA Kingston
Coal Ash release do not ceeur again.

Should CCBs be regulated as a Solid Waste via RCRA Subtitle D or as a Hazardous Waste

via RCRA Subtitte C?

The Department has been reviewing analytical data on CCBs since the early 1990s, when
developing our existing rules permitting coai ash fill facilities. As a result of the December
22, 2008, coal ash release from the TVA Kingston Fossil Plant, there have been many more
coal ash samples analyzed for many parameters such as Total Metals, TCLP Metals,
Polynuclear Aromatic Hydrocarbons, Solvents and Radioactive Materiais. None of the
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analytical resuits md;cated levéls that would classify coal ash as a characterlstlc hazardous
waste,

Similarly, our testing of “gypsum”, produced as a CCB, did not reveal any chemical
constituents that rise to hazardous waste levels.

None of the analytical results from coal ash samples we have reviewed were at levels for
TCLP metals that approach the concentration that would categorize either coal ash or
gypsum as a characteristic hazardous waste. We have great success in the. beneficial -
reuse of CCBs. The Department strongly supports continued regulation of CCBs as solid
wastes subject to the RCRA Subtitle D Program. Regulating coal ash and gypsum as a
hazardous waste greatly reduces the opportunity to beneficially reuse this waste and would
increase the coast of CCB waste management by at feast an order of magnitude.

Regulatory Standard Recommendations for CCBs.

In Tennessee, the Department sees necessary regulatory management of CCBs during
three distinct handling activities: Management and Disposal in Surface impoundments,
Disposal into Landfills, and Beneficial Use. Regulatory standards for the material must be
standardized from the point it is first generated.

~ A, CCB Surface Impoundments

1. Surface impoundments should be fegulated under the state Solid Waste
Management Program. Outfalls would continue to be monitored under the Water
Quality Control Act. ‘

2. Often surface impoundmerits are closed as solid waste landfills after having been
filled with coal ash. Existing standards for disposal facilities should be used in
designing these facilities.

3. New and Expansion of Surface Impoundments - The Department is evaluating
whether new surface impoundments and expansions of existing CCE surface
impoundments should be required to meet new design criteria and operating criteria.
Any. new regulations will be developed under the state Solid Waste Management
Program.

a. Design requirements should include:

i. A stipulation stating either (1) the surface impoundment shall be used for
treatment and storage for CCB with CCB removed for disposal or beneficial
reuse or (2) the surface impoundment shall be closed as a solid waste
landfil}; _

ii. Design criteria based on the chemical characteristics of the CCB;

. iii. Appropriate containment measures { e.g. liner), :

iv. Ground water monitoring system; _

v. Installation of piezometers to monitor ground water levels around surface
impoundment;
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vi.

Vii.

viii.

ix.
X.
Xi.

Siting criteria which determines the site geologic conditions stipulating the
site is geologically stable and specifies separation from ground water and
streams;

Geologic buffers;

Stability analysis;

Closure plan with cap design;

Post closure plan; and

Financial assurance.

b. Operating criteria should include:

i.
ii.
iti.

Structural stability inspection program for impoundments utilizing dikes;
Weekly measurement of free board; , o
Weekly inspections for seepage with fequir_ements for immediate repair if

. seepage discovered;

iv.

V.
vi.

Regular maintenance of dikes including removal of trees, shrubs, bushes,
etc. growing in the dikes; '

Ground water monitoring with semi-annual sampling for total metals;
Operating methods for ash removai, if removed.

4. Existing CCB Surface Impoundments — These units should be required to meet
specific operating criteria and to meet new requirements for financial assurance and
closure. These regulations are likely to be developed under the existing state Solid
Waste Management Program. :

a. Requirements should indude:;

if.

vi.
vil.
viif.

Xi.

Submission of a permit application including the engineering design of the
surface impoundment if not previously submitted:

A stipulation stating either (1) the surface impoundment shall be used for
treatment and storage for CCB with CCB removed for disposal or beneficial
reuse or (2) the surface impoundment shail be closed as a solid waste
landfill;

Installation of ground water monitoring wells and semi-annual ground water
monitoring for totai metals: ,

Installation of piezometers to monitor ground water levels around surface
impoundment; . .

Conduct a structural stability and integrity analysis with pians for repair or
closure if structural stability and integrity are in question;

Require scheduled structural stability testing and integrity analysis; -

Weekly measurement of free board;

Weekly inspections for seepage with reguirements for immediate repair if
seepage discovered; "
Regular maintenance of dikes including removal of trees, shrubs, bushes,
etc. growing in the dikes;

Closure plan with cap design;

Post closure plan;
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xil. Operating methods for ash removal, if removed: and
xiii. Financial assurance.

B. CCB Landfilis

1. Landfills constructed to receive CCBs should be reguiated under the existing state
Solid Waste Program. o

. The Department is evaluating whether new and expansions of existing CCB landfills -
should be required to meet new design criteria and operating criteria. Any new
regulations will be developed under the state Solid Waste Program. Tennessee
believes this is best achieved by permiting monofili disposal facilities foliowing the
Tennessee Class Il Industrial Landfill design criteria. The Class If Industrial Landfiil
design criteria are equivalent to the design criteria for Class | Municipal Landfills with
an opportunity. for variances upon approval by the Department. Standards would
include the requirement for a ieachate collection system and financial assurance.

Existing CCB landfiils should be required to'meet specific operating criteria and to
meet new requirements for financial assurance and closure. These regulations will
be developed under the state Solid Waste Program.

Requirements should incude:

a. Installation of gfound water monitoring wells and semi-annual ground water
monitoring for total metals; _ o

b. Installation of piezometers to monitor ground water levels around surface the
landfill; _

¢. Conduct an initial structural stability and integrity analysis with plans for repair or
closure if structural stability and integrity are in question; ‘

d. Require scheduled structural stabiltty testing and integrity analysis:

e. Weekly inspections for seepage with requirements for immediate repair if
seepage discovered; '

f.  Regular maintenance of berms including removal of trees, shrubs, bushes, etc.
growing in the berms; '

g. Closure plan with cap design;

h. Post ciosure plan; and

i. Financial assurance.

. Beneficial Reuse of CCBs_

Tennessee successfully promotes CCBs in beneficial uses. CCBs often have the
physical properties to be used beneficially in structurai fills and other projects. Given
the goal to reduce solid waste and beneficially reuse materials that are solid waste in
lieu of virgin products, regulatory flexibility should be maintained to allow GCBs to be
used as structural fill. material, cement and concrete amendment, etc. The
Department maintains clear regulatory requirements that stipulate that each source
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of the CCBs must meet specific physical and chemical properties before the
proposed beneficial reuse is approved by the state.

Tennessee strongly recommends that any regulatory framework adopted by US EPA
should not limit the abslfty to reuse CCBs beneficially.

Virginia

The Commonwealth of Virginia has established a comprehensive program to regulate coal
combustion waste under the oversight of the Virginia Department of Environmental Quality
(DEQ). The Virginia Solid Waste Management Regulations (VSWMR), 8 VAC 20-80, provide
criteria for facilities that store, treat, or dispose of solid waste. Facilities that will dispose of coal
combustion waste (CCW) in a landfill are required to meet the industrial landfill provisions of the
VSWMR, to obtain a permit in accordarice with those regulations, and are subject to regular
inspection by solid waste compliance staff. These industrial landfill requirements provide

* standards for siting, design, operation, monitoring, closure, and post-closure of the landfill. The
VSWMR also allow for certain exclusions and exemptions from CCW's regulation as a solid
waste when the materiai is beneficially reused (i.e., when used in manufacturing of products,
used as base/sub-base fill under footprint of read, building, or other structure, and other uses as
excluded/exempted by this regulation). Additionally, Virginia has promuigated a separate
regulation, the Coal Combustion By-Products Regulation, 8 VAC 20-85, which provide
regulatory criteria for the use, reuse, or reclaiming of these materials by applying them to or
placing them on land in a manner other than addressed in the VSWMR. Coal combustion by-
products (CCB) are defined as residuals, including fly ash, bottom ash, boiler slag, and flue gas
emission control waste produced by coal- fired electrical or steam generating units. CCW's
managed within surface impoundments and lagoons are regulated under state water control
laws, These units are permitted and inspected by Virginia’s water program.

As detailed abowve, Virginia has an effective reguiatory program for management of CCW/CCB.
EPA's proposal to issue regulations regarding the management of CCW may impact these
regulations and programs: The potential implications to Virginia's beneficial use of CCB for
each of EPA’s presented regulatory options are:

{1) Reaulate under RCRA Subtitle D (this was the decision made in 2000)
The effect on current allowed beneficial uses should be minimal unless specific prohibitions

are included in this regulatory action. .

(2) Requilate under RCRA Subtitle C (likely using the authorities contained in Sectlon 3004(x) of
RCRA)
If EPA was to regulate CCW as a hazardous waste under the RCRA Subtitle C authorities,
Virginia would no fonger allow these materials to be beneficial reused under our CCB
Regutations (9 VAC 20-85) and, also, there would be no beneficial reuse
‘exclusions/exemption under our Virginia Solid Waste Management Regulations (9 VAC 20-.
80), as well,

(3) Regulate under a hvbrld system of RCRA Subtities C and D
The effect of this option will most likely depend on the regulation developed by EPA.
Possibly some beneficial uses may still be allowed contingent upon how EPA will classify
CCw.

It should be noted that fuil effect of this action will not be known until propcsed language is
provided by EPA. However, any decisions to regulate the management and disposal of coal
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~ ash will iikely have an implication for Virginia's regulatory programs including: the need to

undertake regulatory action; authorization/approval for implementation (if necessary); budgetary
impacts; and staffing/workload resource issues related to implementation (i.e., possibie
permitting/compliance/enforcement program impacts. The impiications could have a dramatic
impact on the all ready strained budgets of many state environmental agencies. It is hoped that
EPA’s decision will include review of the work that many states, mcludlng Virginia, have
undertaken to regulate coal combustkon waste.

West Virginia

I have been regulating coal ash facilities for 26 years for the State of West Virginia. | have
never found a TCLP or other chemical characterization that would indicate that Coal ash couid
be fabeled as a hazardous waste. Most of the time the metai concentration which wouid be the
main characteristic that could be considered hazardous are at or below MCL for Drinking water.

Wisconsin
March 16, 2009

Matt Hale, Director

U.S. Environmental Protection Agency
1200 Pennsylvania Ave. NW

Mail Code 5301P

Washington, D.C. 204860

SUBJECT:  State Implications of Regulatory Options for the Management of Coal
Combustion Waste

Dear Mr. Hale,

Thank you for the opportunity to provide input regarding the U.S. Environmental Protection
Agency's re-evaluation of regulatory options for the management of coal combustion wastes
(CCW) and the potential implications for State regulatory programs.

The State of Wisconsin has formally provided testmony and submitied comments on this issue

in the past, but we wish to reiterate our opposition to regulation of CCW as a listed waste under
RCRA Subfitle C, or to a hybrid approach, such as has been used with cement kiln dust (CKD).
Copies of our responses are attached to this letter along with a summary tabie of our estimated
rate of beneficial reuse of CCW in 2006.

To summarize, we believe that regulation of CCW under the current structure of RCRA Subtitle
C is inappropriate given the {evel of environmental hazard posed by these materiais. We
remain deeply concerned that such a categorization wouid have a significant adverse impact to
our ongoing successful efforts to beneficially reuse these materials. This beneficial use
program avoids the need for landfill space with its associated impacts, reduces greenhouse gas
emissions, provides for water conservation and reduces energy consumption. We recommend-
that if federal regulation of CCW is determined fo be necessary, these wastes be regulated
using the existing regulatory model for municipal solid waste under Part 258 of RCRA Subtitle
D.
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If you have any further questions, please contact Gene Mitchell, Chief of our Recycling and
Solid Waste Section at (608) 267-9386 or gene.mitchell@wisconsin.gov

Sincerely,
Allen K. Shea, Administrator

Air and Waste Division
Wisconsin Department of Natural Rescurces

i6
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October 15,2009 . -

: Mr Mathy Sta.mslaus

 Assistant Administrater’ .
: .. Officé of Solid Waste and Emergency Re3ponsc

THE S o “U.8. Envuonmental Protectlon Agency
ENVIRONMENTAL ... Ariel Rios' ‘Building -~ .

oo - 1200 Pennsylvania Ave., NW
COUNCILOF . Washington; DE 20460
THE STATES . .~ '—VIA E—MAIL TRANSMISSION
*_'iw_ : -"_'Re Federal chuiatlon of the Disposal of Coel P
444 North Capitol =~ .~ . Combustion Waste/U.S, EPA Corisultation = " -
Streel, N.W.. . " Pursuant to“Pederalism” Executive Order 13132
Snite 445 R

i d the U_'*funded Mandates Reform Act

Washington, D.C. - S - E
20001 T Dear Mr Sta_nlslaus"' R
. L o On behalf of the Envrronmental Counc11 of the States (ECOS),
Tel: (202) 624-3660 = am pleased to provide written comménts as.follow-up to U.S..
g‘::;i(ljj‘gfgs%:;iﬁoﬁé o ' EPA’s Séptember 16 bri¢fing on its forthcoming proposal to
. : . :regulatc Coal Combustion Waste (CCW) h '

Webpage: www.ecos.0rg

——— o ECOS is thc non—proﬁt non—parﬁsan assocratlon of state and '
' : temtorrai cnvrronmental commissioners. The association’s” . .

position on the regu. ation of CCW'is art1culated in Resoluuon _
08-14 adopted on Séptember 22, 2008, entitled “The . .- .. :
Regulatxon of Coal Combustlon Products” (see Append:x 1)

Michael J, Lindcr

Director, Nebuaska Department of In the resolution, ECOS expresses support of EPA’s prew_ous
© Envieonmerntu] Quality
PRESIDENT ' . assessment that CCW disposal does not warrant regulation as
: ' hazardous waste under Subtitle C of the Resource = .
Richard Opper - ‘Conservation-and Recovery Act (RCRA). Moreover, ECOS agrees
Envirommental Duality. "~ . with EPA’s finding in a 2005 stidy that “thie regulatory 7
VICE FRESIDENT - . _ infrastructure is generally in place at the state Ievel” to ensure

Thomas 5. Burack adequate management of these wastes

Commissiener, New Hampshire

Deparimen of Envirnmental Services - AccOrdmgly, the ECOS resOluhon ca]ls on EPA to conclude that

¢

SECRETARY-TREASURER
‘ additional federal CCW regulatiens are unnecessary because .
David K. Paylor 1 they would be duplicative of most state programs. In add1t10n,
Director, Visginia Department of
nvironental Qualily . the resolution notes that a federal CCW regulatery program.
PAST PRESIDENT would require additional resources to revise or amend existing

state programs. te conform to new federal regulatory programs. - .
It also points out that ECOS supports safe, beneficial reuse of -
CCW, including for geotechnical and civil engmeenng
purposes. ECOS members have expressed serious concerns -
about the chilling effect that any RCRA C or hybncl RCRA C-D
approach might have on beneficial reuse progra.ms across the.
nation,

R Steven Brm\n
Execulive Direcior
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The Tennessee Valley Auﬂlority {TVA] splll in December 2008 brought renewed :
attention to the question about the need for federal regulation of CCW from coal—
fired power plants. EPA has responded with a-fast-track regulatory process in - A
which it is cons1dermg three posslble regulatory scenarios < regulation as a- non— cons
hazardous waste under Subtlt_le D; regulatlon asa hazardous waste under Subtitle

C;ora hybnd C-D approaeh

ECOS continues to questton the i}alue of a federal apj)roaeh for CCW in hght of the

detailed below

_ A ; orkgroup of the Assomatton of State and :
Terrltonal Solid Wa[ e} anagement Officials (ASTSWMO) surveyed state waste and
water program managers, working in conjuriction with ECOS and the Association
of State and Interstate Water Pollution Contrel Adininistrators. The Phase I survey
sought information about state management practices for disposal of CCW. The
SUIvey revealed that co_ntrary to claims from environimental groups and the media,
most States reguiate the disposal of CCW. ’I‘hn-ty six out of 42 States (86%} that
have fac].httes producmg CCW have perrmt programs for CCWr Iandfills, o

On August 27 2009 the ASTSWMO CCW Ad Hoc Workgroup conducted a follow-
up survey (Phase o) to its’ February 2009 Coal Combustion Waste Survey of state
management practices. The purpose of the Phase II survey was to obtain
information regarding the costs; workload, and expertise impacts on state
programs of regulahng CCW under the RCRA Subtltle C and RCRA Subtitle D

regulatmy options.

Both Phase [ and Phase 1 surveys sought information- from States about the
beneficial uses of coal ash. An example of a beneﬁmal use that is important to-
States is the use of CCW in state highway projects. ‘This use is not only cost-.
effective for state Departments of ’I‘ransportatlon but also diverts these wastes from
landfills, The American Coal Ash Association reports that 43% of CCW is currently
usedina. beneficial way rather than disposed in a landfill. If EPA decides to :
regulate CCW as a hazardous waste, most experts agree it will have a chilling effect
on the beneficial use of CCW. This is only one of the deleterious effects on States of
the potential federal regulatlon of CCW as a hazardous waste. ASTSWMO s state
surveys reveal a number O:t' Other ]Jkely adverse immpacts.

All 50 States and the District of Colummnbia responded to the Phase II survey.
Obtaining 100% participation of States in a survey with such a short turnaround is
remarkable and demonstrates the importance of this issue to the States

STATE OPPOSITION TO SUBTITLE C REGULATION

Al state respondents oppose EPA regulation of CCW under RCRA Subtitle C, with
the exception of two States (ene that by statute does not regulate CCW as a solid
waste and one that does ziot generate CCW). A major objection to listing CCW as a
hazardous waste is that the vast state experience with testing CCW using the
staridard EPA test for determining if a waste is hazardous under RCRA (the

2

potential state fiscal. unpacts the regulatory 1rnp11cat10ns, and addmonal concerns e
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od re (‘I‘CLPJ} shows ﬂlat it is gene a].ly nat
2 the & :

techmcal expertlse or Ous .Subtlﬂe Ci rogram elements Perm.lttlng,
Inspecﬁons (including storage and record- keepmg requirements), Financial
Assurance, Fac:hty—mde Corrective Action, Closure: {Interim Status), POSt—ClOS’I..'l;IE_-;
Permits,’ Generator/TransPorter Requlrements and Siting Controls. Several St : 2
could not even guess-what impact regMaMg CCOW under Subtitle C would have o
their programs, but 29 States estimated that at least 140 Full Time Equtvalents:=.s- | -
(FTEs) would have to be hu‘ed at'a cost of $12M, or an estu:nated $414K per State
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' s1gmﬁcant factor urreit-cl :
shortfa]ls Elﬂ'le.l" _ iy &l & s (94%) will ‘be abIe to add FTES to
e’ addi onal workload Wl’thout ﬁnanmal support from. EPA

1eeded 'e}mlthng a new facﬂlty, 1ssu1ng an J.mtlal
penmt to an Intenm‘ facility, 'or overseeing closure /post—closure aCth'ltICS
and i 1ssu111g 1mtIal Po "Clasure perrmts for Intenm Status facﬂltles o

Fewer States (3 1% of
under RCRA Subtlt] 3

BENEFICIAL USE

A compellmg reasofi not to nnpose Subtitle C regtﬂaUOns is that the beneﬁma.l use

of CCW has been very successfil. As noted above, the vast state experience with

tesh.ng CCW shows that itis genera]ly not charactenshca]ly hazardous. CCW rarely -

4

po rdmg States) W1]1 need staff tra:m.ng i CCW is regulated'
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if ever fa:lls the criteria by whleh matenals are determined to be hazardous_-waste EE
Regulauon under RCRA Subuﬂe C has the potentlal to put. an end to many - '

determiriation is that--the waste fiot be hazardous, ‘Labeling CCW a hazardous o
waste lel have an a.dverse effect on 1ts beneﬁmal use., This has happened L

a Bll material, Tt wais used in several eonstruchon pro_}ects na pﬂot pro_]ect ,
capacity until it was deemed to be a listed hazardous waste (K178). The State is

now having issues 'lopmg a remedlal alternative. for the stockpﬂe of material

left in place, and the material that is bel.ug newly generated is bemg managed and R
chsposed of as he.zardous Waste o I S R

Tlrus concem is also supported'- by the ongomg controversy a.nd legal cha]lenges ' -
overthe recent cha.nges to the-Definition 'of Solid Waste (DSW); which ‘are p prlmanly e EL
related fo concerns over ‘the appropnateness of relaxing regulatory control's 15 P G

deﬁned hazardous wastes for the purpose of eneouragmg reuse and recychng L

.DISPOSAL CA.PACITY : ' : o
The American Coal Ash Association reports that 43% of CCW is currently used in a
beneﬁmal way rather than dlsposed in a landfll. Current]y, 56%, or 75 m:lhon S
tons, is not heneﬁmally used. States are concerned that designating CCW as a +
hazardous waste under Subtitle C will prevent beneficial use of CCW. (as was the
case with “Iron Rich” noted above), which will resuit in 134 million tons of CCW
being shipped to hazardous waste landfills anniually. Aecording to EPA’s National *
Biennial RCRA Hazardous Waste Report in 2007 {the most recent data pubhshed)

1.6 miilion tons of hazardous waste. ‘were received by off- 51te hazardous Waste
landfills and surface impoundments - .-

(hitp: / /www, epa.gov/ eaawaste/uﬁoresources/ data/ brO'? /hational07,pdf;: Exhlblt
3.9}: Using a conservative estimate that 2 million tons of hazardous waste is . *
chsposed at off-site facilities annually, disposing of CCW as a hazardous waste will
result in as much as 67 times more waste being disposed in landfills. Even if
beneficial use continues at its current rate, an additional 75 million tons per year

(or 38 timies) more waste will have to be d.lSpOSCd in hazardous waste landfills

annually.

Even more alarming is the fact that disposing of CCW in hazardeus waste landfills

will consume the Commercial Subtitle C Management Capacity projected for the .

year 2013 in a matter of months. EPA’s expected maximum capacity for- Subtlﬂe o _ i

land.ﬁll capacnty for 2013 1is 34 million tons ' |
: - ' ity/apphb If.pdf). Assuming all CCW |

will be dlSPOSCd in cornrnercial Subtitle C landfills, the 2013 capacity will be ...

- exhausted within 3 months Bven if beneficial use continues at its current rate, the

2013 capacity will be exhausted in less than 6 months. In the unlikely event that : |

beneficial use continues at its current rate and half of the coal fired utilities seek _ |

Subtitle C persmts for the disposal facilities that they manage, the 2013 capacity

will be consumed in less than one year. Consuniing the commercial hazardous

waste landfill capacity not only means that . CCW will begin to pile up unmanaged.

at utilities, but that the current 2 million tons of hazardous waste generated by -

mdustry and hazardous waste site remedial activities will also begin to accumulate

5
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A L g- A R
States have commcrmal-Subhﬂe e Iandf‘ﬂls WhICh means that most CCW wﬂl have
to be sh.tpped eut of state . N

REGULATORY BEN

process Cun-enﬂy
CCW landfills (86%
respond; Mnst State

Spc(::ﬁca]ly des1gncd for CCW (29%) Many States voluntanly I.mpOSG mm:mum
performance standards- (such as those béing considered by.EPA for regulahon of
CCW) demonstratln" that munmum federal Subtlﬂe D reqmrements wﬂl be o
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suf_ﬁCIent to ensure that state regulatlon of CCW is protectwe of human health and
. the env:lron:ment : , e

Percen ,ge of Responding States th‘h [

- andfills with Specific
Reguiatory Requirements
S ?er%étagé ,
T 81% E
, SitingControls L | 83%
Comective Action | 5%
StructuralStablllty :. ” 6__'9"9%;- o

If EPA designates CCW as a hazardous waste, all 48§ RCRA-authorized States will
‘have to develop new Subtitle C regulations, despite the fact that regulation under
Subtitle D will provide sufficient protection of health and the environment. This is a
very costly and unnecessary burden that will divert resources from meore

productwe actzvmes : : . S

FEDERAL VERSUS STATE AUTHORITY L

EPA ack:nowledges that CCW can be safely regulated- under Subt:tle D. EPA
suggests there are two primary.reasons that EPA may propose Subtitle C
regulation: 1) Subtitle D does not allow federal enforcement except under citizen
suits; and 2) EPA carmet reqture States to permit landfills under Subtitle D.

Enforcement
EPA suggests that Subtltle Cis necessary so that EPA will have direct enforcement

auithority. States are held accountable by their citizens through state statuutes and
obligations to regularly inspect landfills and investigate complamts and to wtilize
state enforcement authority as warranted. Subtitle D requires state programs to
‘have the necessary enforcement authority as part of the federal approval process.

7




s is already only helf of
afe. Subtltle C core

ined federal fanding
budgets

W1thout commensura guarantees of increased & d sust
support will be devastatmg to state environmental progr AT f

In the ASTSWMO survey, States also commented on other 1eg131at1ve unpacts of
EPA’s proposed regulatmn of CCW For exampie R

oal ash a hazardous waste under Subtltle C then

PO : .
thJS materral They wauld 'ther have to.treat t.helr ash befere dlsposal or Shlp it
out of state for dispesal: It is also likely that if existirig disposal areas were ’
disturbed.after [EPA] determined coal ash was:a hazardous’ waste, then these old
dlsposal s1tes could become hazardous waste disposal units too.”

Kansas it
“Kansas state law prolubrts the landﬂllmg of hazardous waste so our laws would
either need fo be_ c:h ' ed"or a]l waste would need to be exported wh:ch is tatally

merachcal N

Michigan o ER '
“RCRA Subtltle C wastes in Mlchlgan are currently regulated under Part 1 11

Hazardous Waste Management, of the Natural Resources and Environmental

8
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f i coal ash under full RCRA Subtltle C

Executive Director
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icts from the comblistion of oAl esid o'ther fossil fuels
state ar__ld other fed_eral agen,cxes_ wﬂ:h a view to avo:u;l;pg_ _

duphcatlon 0

WHEREAS USEPA conducted the comprehensrve study requlred by the Bexiil -
Amendment and reported its findings to Congress on March 8, 1988 and on March
31, 1999, and in both Reports recommended that coal combustlon wastes (CCW) '
not be regulated as hazardous waste under RCRA Subtltle C; and .

WHEREAS on August 9 1993 USEPA published a regulatory determnnatton that
regulation of the four large Volume coal combustion wastes (fly ash, bottorm ash,
boiler slag, andflue pas emission control waste) as hazardous waste under RCRA
Subtitle C is "unwarranted d ‘and : .

WHEREAS on May 22 2000 USEPA published a final regulatory determination
that fossil fuel combusuon wastes, mcludmg coal combustion wastes, “donot:
warrant regulation [as hazardous waste] under Subtitle C of RCRA,” and that “the
regulatory infrastructure is genera]ly in place at the state level to ensure adequate
management of these wastes and

: WHEREAS USEPA is under no statutory obhga‘aon to promulgate federal o
regulations apphcable to CCW disposal followmg the regulatory determination that
hazardous waste: regula’aon of CCW disposal is not warranted, and throughout the
entire Bevill regolatory process, CCW disposal has remained a state regulatory
responsibility and-the states have devcloped and Jmplemented robust regulatory
programs tailored to the wide- -fanging circumstances of CCW management
throughout the country; and

10




-prmc:tpal regulatory- authonfy for regulatuig W as they are bast suited to develop. L

and implement CCW regulatory programs tailored to spec:ﬁc c].unate and geologlcal
conditions des1gned to protect human health and the environment; and S

Supports safe; beneﬁmal reuse of CCW mcludmg for geotechmcal and c:1v11
engineering purposes, and _

Belicves that the adoption and lmplementahon af a federal CCW regulatory e
program would create an additional level of overeught that is niot warranted, would
be duplicative of e:ﬂstmg state regulatoqr programs and require additional
resources to revise or amecnd existing state programs to conform to new federal
regulatory prog;rams and to seek USEPA program approva.l and

Thcrefore calls upon USEPA to conclude that add1t10na1 federal CCW regulahons :
would be duplicative of most state programs, are unnecessary, and should tiot be
adopted, and instead, calls upon EFA to begin a collaborative dialogue with the
states to develop and promote .a national framework for beneficial use of CCW -
including use principles and- guidelines; and to accelerate the developrment of -
markets for this material.




Resolution 08-14 .
Approved September 22, 2008
Branson, Missouri

As certified by
R. Steveri Brown
Executive Director

THE REGULATION OF COAL COMBUSTION PRODUCTS

WHEREAS, The 1980 Bevill Amendment to the Resource Conservation and Recovery Act
(RCRA) requires the U.S. Environmental Protection Agency (USEPA) to "conduct a detailed and
comprehensive study and submit a report” to Congress on the "adverse effects on human health
and the environment, if any, of the disposal and utilization" of fly ash, bottom ash, slag, flue gas
- ernission control wastes, and other byproducts from the combustion of coal and other fossil fuels
and “to consider actions of state and other federal agencies with a view to avoiding duplication of

effort”; and

WHEREAS, USEPA conducted the comprehensive study required by the Bevill Amendment and
reported its findings to Congress on March 8, 1988 and on March 31, 1999, and in both Reports
that recommended that coal combustion wastes (CCW) not be regulated as hazardous waste under
RCRA Subtitle C; and

WHEREAS, on August 9, 1993, USEPA published a regulatory determination that regulation of
the four large volume coal combustion wastes (fly ash, bottom ash, boiler slag, and flue gas
emission control waste) as hazardous waste under RCRA Subtitle C is "unwarranted"; and

WHEREAS, on May 22, 2000, USEPA published a final regulatory determination that fossil fuel-
combustion wastes, including coal combustion wastes, “do not warrant regulation [as hazardous
waste] under Subtitle C of RCRA,” and that “the regulatory infrastructure is genera]ly in place at
the state level to ensure adequate management of these wastes™; and

WHEREAS, USEPA is under no statutory obligation to promulgate federal regulations applicable
to CCW disposal following the regulatory determination that hazardous waste regulation of CCW
disposal is not warranted, and throughout the entire Bevill regulatory process, CCW disposal has
remained a state regulatory responsibility and most of the states have developed and implemented
robust regulatory programs tailored to the wide-ranging circumstances of CCW management

throughout the country; and -

WHEREAS, In 2005, USEPA and the U.S, Department of Energy (DOE) published a study of
CCW disposal facilities constructed or expanded since 1994 and evolving state regulatory
programs that found: state CCW regulatory requirements have become more stringent in recent
years, the vast majority of new and expanded CCW disposal facilities have state-of-the-art
environmental controls, and deviations from state regulatory requirements were being granted
only on the basis of sound technical eriteria; and '




WHEREAS, the states have demonstrated a continuing commitment to ensure proper

management of CCWs and several states have announced proposals for revising and upgrading
their state CCW regulatory programs,

NOW, THEREFORE BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCTL OF
THE STATES: :

Agrees with USEPA’s assessment that CCW disposal does not warrant regulation as hazardous
wastes under RCRA Subtitle C; and

Agrees with USEPA’s finding in the 2005 study previously cited that “the regulatory
infrastructure is generally in place at the state level to ensure adequate management of these
wastes” and believes that states should continue to be the principal regulatory authority for
regulating CCW as they are best suited to.develop and implement CCW regulatory programs
tailored to specific climate and geological conditions designed to protect human health and the -
environment; and

Supports safe, beneficial reuse of CCW moludmg for geotechmcal and civil engmeermg
purposes and

Believes that the adoption and implementation of a federal CCW regulatory program would
create an additional level of resources and oversight that is not warranted, would be duplicative of
existing state regulatory programs, and require additional resources to revise or amend existing
state programs to confornm to new federal regulatory programs and to seek USEPA program

_approval; and

Therefore calls upon USEPA - to conclude that additional federal CCW regulations would be
duplicative of most state programs, are unnecessary, and should not be adopted, and instead, calis
upon EPA to begin a collaborative dialogue with the states to develop and promote a national
framework for beneficial use of CCW including use principles and guidelines, and to accelerate
the development of markets for this material.




Ecos
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: V'Ms Susan Bodme

Ass1stant Admtmstrator
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444 Norih Capitol
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~ Suile 445
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David K. Paylor
Directar, Virginia Department
of Enviranmentsl Quality
BRESIDENT

Stephen A. Owens
Director, Arizons Department
of Environmental Quality -
VICE PRESIDENT

Michoet J, Linder

Direcror, Nebriska Depatimens of

Envirommensi Quality
SECRETARY:-TREASURER

Robert W. King, Jr.
Deputy Commissioner
Sauth Caroliita Depariment of
Heahh and Environmental -
Contsol
PAST PRESIDENT -

R. Steven Brown
Executive Directar -

; As you know EPA was d;rected by the 1980 Bev111 Amendment to the

Resource Conservauon and Recovery Act (RCRA) to “conduct a detailed
and comprehenswe study and submlt a report to Congress on the adverse :

- effects on ‘human health and the env1ronment 1f any, of the dlsposa] and
ut1hzatlon of fly ash waste, botfom ash waste, s]ag waste, flue gas

_:emrssron control: waste and other byproduct materials: generated primarily
from the combustson of coal or other- fossil fuels™ (RCRA § 8002(n), 42

US.C, § 6982(n)) EPA conducted that study and feported its findings in
Reports to Congt‘ess on March 8, 1988 and on March 31, 1999. In both
Teports, "EPA recommended that CCWs not be regulated ag hazardous
waste under RCRA Subtltle C. 8

On August 9, 1993 EPA pubhshed its regulatory determmatron as
required by the Bevill Ameénditient that “régulation of the four large
volume fossrl-fue] combustion wastes [i.e. , CCWs] as hazardous waste
under RCRA Subtitle C is unwarranted" (58 Fed. Reg. 42466, 42472). On
May22, 2000 EPA published a firial regulatory determination that fossil .

- fuel combustron wastes, including CCWs, “do not warrant regulation. [as

hazardous waste] under subtltle C of RCRA” (65 Fed. Reg 32214). In that
determmatton, EPA found that “the regulatory infrastructure is generally
in place at the state level to ensure adequate management of these wastes”
(id. at 32217), but EPA also announced its intention fo develop national
regulations for CCW disposal under Subtitle D of RCRA (id. at 32215).
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sohd waste ;
'adopted i

_ iregulatlons apphcable '
That:haza:dous waste
, evﬂl Amendment
is clear that, when considering regu}atory action to address CCW management,

- EPA nitist “consider actions of staté and other federal agencies with a view to-
'avmdmg duphcatlon of effort” (RCRA § 8002(n), 42 U S.C.§ 6982(n))
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i

effectlve regulatory program

Qc_:ess CCW dlSpOSﬂI has rernamed 4 state regulatory
responmbxhty, and the states have taken the initiative fo develop and 1mp]emcnt

red.to the w1de-rangmg clrcumstances 0

~'R. Steven Brown

ECOS Bxceutlve Direstor
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Benjamin H. Grumbles

Janice K, Brewer
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Tune 29, 2009

Mr, Matt Hale, Director

Office of Resource Conservation and Recovery
U'S Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, DC 20460

EPA Regulatlon of Coal Combustion Residue

Dcarm

I understand that the U.S. Environmental Protection Apency (EPA) is considering changes to the
current regulation of coal combustion residue (CCR), including potential regulation under RCRA
Subtitle C. Reportedly, EPA intends to propose rules by the end of this year. I would like to take
this opportunity to provide cornments on Arizona’s preferred federal approach to CCR
regulation. The Arizona Department of Environmental Quality (ADEQ) believes that CCRs
should not become a listed hazardous waste.

ADEQ believes Arizona has the appropriate regulatory framework in place to be protective of
human health and the environment concerning CCR management units that do not receive
hazardous waste, ADEQ’s Aquifer Protection Permit Program addresses potential discharges to
the groundwater from these units; in addition, the Arizona Department of Water Resources

(ADWR) Dam Safety Program regulates dam integrity and safety,

Aquifer Protection Permit Program

Under Arizona law, CCR surface impoundments, pits, ponds, lagoons, and landfills are
considered "discharging” facilities which require an Aquifer Protection Permit (APF). APP
applicants are subject to a very rigorous permitting process. Some of the most critical
requirements provide the applicant must demaonstrate that the best available demonstrated control
technology will be used to ensure the greatest degree of discharge reduction from the facility and
that aquifer water quality standards (AWQS) will not be violated in the aquifer as a result of
discharges from the facility(if the level of a pollutant in the aquifer already exceeds the AWQS at
the time of permit issuance, the applicant must demonstrate that the aquifer will not be further
degraded by the facility). In addition, the applicant must demonstrate that it has the necessary
financial and technical capability to operate and close the facility in accordance with APP
requirements.

Northern Reglohal Office Southern Reglonal Office
1807 W. Route 66 » Suite 117 « Flagstaff, AZ 86001 400 West Congress Street « Sulte 433 » Tucson, AZ 85701
(928) 779~0313 . R - {520) 628-6733

Printed on recycled paper
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Dam Safety Prugram

The ADWR, Dam Safety and Flood Mitigation Djvision regularly conducts safety mspectmns of
CCR “dams.” Arizona statutes and rules define a dam as an-artificial barrier over 25 feet in
height or capable of storing more than 50 acre-feet of water. The objective of Arizona’s Dam
Safety Program is to maximize the protection of the public against loss of life and property by
reducing the likelihood of catastrophic failure of dams within its jurisdiction. Rules were
developed to facilitate and provide guidelines for the safe design, construction, operation,
maintenance and removal of dams in jurisdiction. Detailed rules for dam safety procedures are
found in Arizona Administrative Code, R12-15-1201 et seq. Furthermore, dams designated as
having “high hazard potentlal” are Inspected annually by a professional engineer.

We believe that ADEQ’s Aqulfer Protection Permlt Program and ADWR’s Dam Safety Program
provide the appropriate regulatory framework to safeguard hnman health and the environment
from the potential impacts of CCR management units that do not receive hazardous waste, As
such, ADEQ) agrees with the ECOS Waste Commitiee whe it concluded in the June 5, 2008
letter that the “principal authority for regulating coal combustion wastes should remain at the
state level.”

ADEQ looks forward to continued discussions with EPA on CCR regulation prior to publication
of proposed rules. Should you have any questions specific to our comments, please feel free to
contact Amanda Stone, ADEQ’s Waste Programs Division Director, at 602-771- -4567.

Sincerely,
' Mmﬂ%
Director

Cc: Herb Guenther, Director, Arizona Departrment of Water Resources




ADEQ

A R K AN S A S
Department of Environmentai Quality

April 9, 2009

US Environmental Protection Agency

Attn: Matt Hale -

Director, Office of Resource Conservation and Recovery
USEPA Headquarters, Ariel Rios Building

1200 Pennsylvania Avenue, N.W. ‘

Mail Code 5301P

Washington, DC 23460

Dear Mr. Hale: -

The Arkansas Department of Environmental (ADEQ) appreciates the opportunity to work with
the EPA and provide comments on the potential development of federal regulations addressing
coal combustion waste (CCW). ADEQ has reviewed in detail the various options that are under
consideration. Should it be determined that CCW must be regulated through federal regulation,
it is our opinion that the Resource Conservation and Recovery Act (RCRA), Subtitle D option”
would be the appropriate approach. :

The State of Arkansas currently successfully manages CCW through our Subtitle D program as
do many other states. The Subtitle D approach can address any concern regarding the design and
operation of a CCW disposal facility through the establishment of a federal design standard and
routine inspection and monitoring. ADEQ’s regulation of CCW through & Subtitle D program is
an example of how this can be accomplished while providing the necessary human health and
environmental protections and while promoting the successful beneficial use of CCW. It is
Arkansas’s experience that CCW is a low toxicity waste that generally does not exceed RCRA
Subtitle C based hazardous waste characteristics.  The regulation of CCW through RCRA
Subtitle C including the Subtile C contingent management option (hybrid approach) would have
detrimental effects on beneficial use of the material and subject the state and the industry to -
burdensome requirements without a clear benefit.

The State of Arkansas appreciates your approach in requesting state input in the development of
a regulatory approach to address CCW. We fecl that our experience, as well as other states, in
successful regulation of CCW over the past two decades is valuable and look forward to working
with you on the development of a national CCW regulatory approach.

Sincerely

oy =

J. Ryan Benefield, P.E.
Deputy Director

ARKANSAS DEPARTMENT OF ENVIRONMENTAL QUALITY

5301 NORTHSHORE DRIVE / NORTH LITTLE ROCK / ARKANSAS 72118-5317 / TELEPHONE 501-682.0744 / FAX 501-482-0880
www.adeg.state.ar.us
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Bill Ritter, Jr., Governor
James B. Martin, Executive Director

STATE OF COLORADO

Dedicated to protecting and improving the health and environment of the people of Colorado

4300 Chetry Creek Dr. S. Laboratory Services Division

Denver, Colorado B02456-1530 B100 Lowsry Blvd.

Phane (303) 692-2000 Denver, Celorade 80230-6928

TDD tine (303} 691-7700 {303) 692-3030

Located in Glendale, Colorado

hitp:/fwww.cdphe.staté.co.us ’ and Environment

March 31, 2009

Mr. Matt Hale, Director _

USEPA's Office of Resource Conservation and Recovery
USEPA Headquarters '

Ariel Rios Building, 1200 Pennsylvania Avenue N.W.
Mail Code 5301P

Washington, DC 20460

RE: EPA Proposed Regulations of Coal Combustion Waste

Mr. Hale:

Coal combustion waste is managed as a solid waste in Colorado. The waste is managed in
. accordance with the requirements of the Solid Wastes and Disposal Sites and Facility Act
(Title 30, Article 20, Part 1; the Act) and the Regulations Pertaining to Solid Waste Sites and
Facilities (6 CCR 1007-2, Part 1; the Regulations). The wastes are typically disposed of in
monofills designed, constructed, operated, closed and monitored pursuant to all applicable
requirements, most notably Section 3 (Subtitle D landfill desigh requirements} of the
Regulations.

Facilities may apply for the beneficial use of coal combustion waste pursuant to Section 8-
(Recycling) of the Regulations. Section 8 requires that the re-use of the material is a
demonstrable beneficial use via the replacement of raw material and does present a risk or
threat to human heaith or the environment. This process includes the submittal and approval
of a design and operations plan prior to re-use of the material. The Design and Operation plan
must include geotechnical, chemical and other applicable testing of the coal combustion waste
and the re-usable configuration of the material as a demonstration of acceptable material
reuse. We believe the solid waste regulation of the waste material and the beneficial reuse is
a safe and protective regulatory construct for coal combustion waste.

Charles G. Johnson, Unit Leader

Solid Waste and Material Management Unit

Solid and Hazardous Waste Program

Hazardous Materials and Waste Management Division

. Colorado Department of Public Health and Environment
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Clwarlie Crist

Florida Department of - ovemor

EnVlronmental P rOteCtIOH Jeff Kotikamp
Bob Martinez Center Lt. Governor
2600 Blair Stone Road o o
Tallahassee, Florida 32399-2400 Michael W. Sole
Secretary
April 27, 2008

Mr. Matt Hale, Director
_ Office of Resource Conservation and Recovery
~ U.S. Environmental Protection Agency '
1200 Pennsylvania Avenue Northwest
Mail Code 5301P
Washington, DC 20460

Dear Mr'_ Hale,.

The purpose of this letter is to notify the U.S. Environmental Protection Agency
(EPA) of the Department’s opinion that coal ash generated in Florida should not be
regulated as a hazardous waste under Subtitle C of the Resource Conservation and .
Recovery Act (RCRA). The Department is concerned that this would add an
unnecessary regulatory burden to coal-fired power plants in the state and would
adversely affect the recycl[ng of coal ash. Our specific concerns about this matter are
listed below. ‘

1. If EPA determines that coal ash is a hazardous waste under Subtitle C, then
current Florida law {Section 403.7222, Florida Statutes) would prohibit the
disposal of this coal ash in Florida's landfills uniess it was first treated to be non- .
hazardous, This would greatly increase costs to facilities that generate coal ash,
since they would either have fo treat their ash before disposal or ship it out of
state. Itis also likely that if existing disposal areas in Florida were disturbed after
EPA determined coal ash was a hazardous waste, then the coal ash in these old
disposal sites would have to be managed as hazardous waste too. |n addition to
being a financial burden, this would discourage use or removal of coal ash in
existing disposal areas.

2. If EPA decides to call coal ash a hazardous waste under Subtitle C, then it may
significantly reduce the beneficial use of this material unless EPA also creates
some special exemptions. For example, would cement plants that have for years
used coai ash in the manufacturing of Portland cement now be considered
hazardous waste treatment facilities? Aiso, the Department has approved the
use of some coal ash in the construction of roads. Based on analytical testing,
there was no reason to believe the ash exhibited a hazardous characteristic. The
Department does not allow the use of coal ash unless it has data showing the
use of the ash will not cause ground water contamination or pose an
unacceptable human health risk. However, if coal ash is defined as a hazardous
waste by EPA, then the Department would not ailow its use in the construction of
roads.

“"Moare Prorection, Less Process”
whr. dap.state flus
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Mr. Maft Hale
April 27, 2009
Page Two

3. The Department does not have any data to suggest that coal ash used in
projects that have been reviewed in Florida failed the Toxicity Characteristic
Leaching Procedure (TCLP). While the Department agrees that in the past there
have been some cases of adverse environmental effects from the disposal of
coal ash in unlined areas, declaring all coal ash to be a hazardous waste
because of these cases does not appear to be supported by the data.

4. Florida has some coal-fired power plants that are co-located near gypsum.

wallboard manufacturers. These power plants transport their flue gas

- desulfurization (FGD) sludge by conveyor belt directly to the wallboard facility for
beneficial use. Some FGD sludge in Florida is aiso used as a gypsum soil
amendment by peanut farmers. The Department believes these uses of FGD
sludge are beneficial and safe, and it would be inappropriate to define this
material as a hazardous waste.

5. As has been noted in comments from ASTSWMO and other states, Florida
continues to believe that the management of coal ash can and shouid continue to
be regulated by the states without the need for additional federal oversight.
While we-agree that coal ash has not always been properly managed in the past,
the Department is aware of no data in this state that suggests that ash disposal
areas constructed with a liner system that is less stringent than would be
required for a hazardous waste landfill pose any significant environmental threat.

The Department understands these new concerns about coai ash arose because
of the coal slurry impoundment failure at the Tennessee Valley Authority's Kingston
Fossil Plant in Tennessee.  The Department agrees that this is a huge problem needing -
EPA's attention. We recommend EPA consider providing more training and materials
for conducting adequate siurry impoundment inspections. We also befieve EPA should
encourage power plant facilities to convert from wet to dry processes to minimize these
kinds of risks in the future. But, for the reasons stated above, the Department does not
believe EPA should decide to define coal ash as a hazardous waste smce this would
likely create more problems than it solves.

We greafly appreciate your consideration of this matter. If you have any
questions or need additional informaticon, please fee| free to contact R|chard Tedder,
P.E. at (850) 245-8735, or at richard.tedder@dep.state.fl.us.

Slncerely,

Charles F. Goddard, Chief _
Bureau of Solid and Hazardous Waste

CFG/rt
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_ Excerpt from
- Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Requlation of CCB

This compilation incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kansas, Michigan, Missouri, Chio, South Dakota Tennessee,
Virginia, West Virginia and Wisconsin,

The compilation includes copies of letters sent by some of these States directly to EPA. -

Hawvaii

Hawaii does not have any coal ash surface impoundments. However, we do have a couple of
coal combustion plants whose ash is managed in-state. We have developed a risk-based
approach in evaluating reuse options, and believe that our scientific approach is defensible,
Based on the analytical data from the coal ash generated in Hawaii, we do not believe that
Subtitle C nor a Subtitle C-D hybrid is appropriate. Even a Subtitle D disposal requirement, if
similar to MSW Landfills, is questionable. Hawaii has provided EPA with substantial comments
on their proposed gu;dellnes for risk evaluation of coal ash in the last year or so, and we stlli
believe that it's the direction that EPA should take, if any.
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217/524-3300
Fuly 17, 2009

Lisa Jackson

Administrator .

U.S. Environmental Protection Agency
' Ariel Rios Building, Mail Code: 11G1A
1200 Permsylvania Aveaue, NW .
Washmgton DC 204560

Re: Proposed Regulafions for Coal Combustion Waste

Dear Administrator Jackson:

It is our understanding the U5, EPA is in the process of evaluating the existing federal
reguiations and current policies as they would relate to coal combustion waste (CCW), and
intends to propose new regulations for CCW by the end of the 2009 calendar year. As a result of
these activitics we have been contacted by some of the coal companies m Illinois. They have
voiced a concern that this process includes the possibility of classifying CCW as a hazardous
waste. Based on this information we are providing the following comments for your
copsideration s the U.S. EPA develops these new regniations for CCW,

Currently Illinois regulates CCW as both a special waste and a solid waste and would therefore
require any site accepting CCW for disposa] to be designed, constructed, and operated in
accordance with the appropriate non-hazardous solid waste disposal regulations. This position is
consistent with the position U.8. EPA has taken since 1988, And in fact fn 2000 EPA had
determined it would develop national regulations for management and disposal under subtitle D
(non-hazardous waste) rather than subtitle C (hazardous waste). Ilinois regulations also have
provisions to allow CCW to be beneficially reused and not be considered a waste, provided the
generator meets certain restrictions and requirements.

Based on our past experience, it our position that classifying CCW as a hazardous waste is not

~warranted and would place unnecessary bariers on jts bepeficial use/reuse in the future. We feel
our approach of regulating CCW under the non-hazardous solid waste: regulations is protective of
both human health and the environment and is an effective and logical way to safely manage
CCW. However, if U.S. EPA feels there is a need to develop specific regulations to address the -
disposal of CCW we would recommend the waste be regulated as 2 non~hazardous waste under
an expansion to the subtitle D regulations.

Roekrorp — 4302 North Main Street, Rockford, IL 61103 - [B15) 987-7760 - DEs Piawes - 9511 W, Harrison st, Des Plaines, iL 60016 - (947).294-4000
. Erginv - 595 South State, Elgin, IL 60123 - (847) 60B-3131 - Peowu - 5415 N, University 5t, Peoria, IL 61614 - {308} 693-5463
Bureal o Lano - PEGRIA - 7620 N. University 5t, Peorig, 1L 61674 - (309) 693.546Z "+ GHampaigr - 2125 South First Speet, Champaigm, IL 61620 ~ (2317) 2785800
COUMSVILLE - 2009 Malt Street, Collinsvile, L 62234 ~ (619) 346-5120 + Mariow — 2308 W, Main 51, Suite 116, Marion, il 62959 - {618 993.7200
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Ifyou or yonr staff bave any questions, or would like to discuss our
please contact Steve Nightingale, P.E., of my staff at 217/558-6213.

Respectfully,
Gory P Ky
Gary ;".zg, Acting Chief

Bureau of Land

GPK:SFN:bjh\091771s.doc

co: 'Mathy Stanislaus
. Barry Breen
Matt Hale

position in more detai],




INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT.

We Protect Hoosiers and Our Environment,

Mitchell E. Daniels Jr. 100 North Senate Avenue
Governor _ " Indlanapolis, indiana 46204

S - (317) 232-8603
Thomas W, Ea.sterly : ' Toll Free (800} 451-6027

Commissioner . Co : . www.idem.IN.gov

April 9, 2009

. Mr. Matt Hale, Ditector
Office of Resource Conservatlon and Recovery :
U.S. EPA -
1200 Pennsylvania Ave. NW
Washington, D.C. 20460 '

~ Re: EPA Regulatlon of Coal Combustlon Byploducts
Dear Mr. Hale:

I am writing on behalf of the state of Indlana to add comment to the U S, EPA process of vettmg
regulation .of coal combustion byproducts. We encourage EPA to continue to regulate coal
combustion byproducts under subtitle D solid waste regulations, Indiana statute allows uses of this
material in beneficial applicatlons that reduces or replaces the need forraw materials. A prerequisite *
of being considered for beneficial use is that the material must not be a hazardous waste. A change
in the regulatory status would neganvely impact our abilities to consider legitimate beneficial uses. .
Under no circumstance do we want to impose a new, unneeded regulatory and related ﬁnanclal .
burden on owr utilities or our manufacturers. Do

Indiana has for many years overseen the disposal of coal combustion byproducts and over that time
has amassed a lot of analytical data relative to the characteristics of coal combustion byproducts.
None of that data has indicated that the characteristics of the coal combustion byproducts apploaches
the limits for toxicity uhhzed in the federal 1egulatlons to identify a hazaldous waste. :

In addition, Indiana agroes that states Have and should mamtam the ablhty to ta.ke the regulatmy lead SR
in all matters related to coal combustion byproducts. T write to express Indiana’s preference for state-
lead efforts. Indiana is heavily invested in manufacturing and coal. We have actively sought
innovative and clean coal technologies to meet our energy consumption needs, In this era of evolving
technologies, we believe that states should retain the authority to develop programs of protection or
reuse that reflect our geographies and demographics.

Indiana looks forward to continuing conversations with BPA relative to the regulation of coal
combustion byproducts, and appreciates the opportunity to provide input. If you have any-questions
concerning our comments or need data pleasc contact Mr, Bruce Palin, Assistant Commissioner of
the Office of Land Quality at'317/233-6591 or bpalin@didem IN.gov.

Sinc té/ ',7 -
homas W Easterly. '
Commissioner .

Reeycled Paper @ o _ _ o _ oo An'Equal()p])m'mnhyEn-'lpio.ycr.:_‘_ EEE R S :VP-’L'HISGRE'C_.}’CIE kR



http:www.idem.IN.gov

- ' Mitchell E. Daniels, Jr., Governor
Robert E. Carter, Jr., Director
Indiana Department of Natural Resources :

The Honorable Lisa Jackson, Administrator September 18, 2009
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A

1200 Pennsylvania Avenue, NW
Washington, DC 20460 : . :
: Re:  EPA Repulation of Coal
Combustion Byproducts

Dear Administrator Jackson;

- On behalf of the Indiana Department of Natural Resources (IDNR), [ am writing
to express our position concerning the regulation of coal combustion byproducts by the
U.S. Environmental Protection Agency (EPA). Indiana statute provides for the use of
coal combustion byproducts in beneficial use applications in the state of Indiana so fong
as the material is used for specific purposes and is not a hazardous waste. A change in
the current regulatory status under subtitle D solid waste regulations would adversely
impact our abilities to utilize this material for legitimate beneficial use. The outcome of
designation of coal combustion byproducts as a hazardous waste would result in the
waste of a reusable resource and impose a new, unneeded regulatory and financial
burden upon industry and ultimately consumers.

The IDNR Division of Reclamation oversees the reclamation of coal mine
operations in the state of Indiana. Under the Indiana beneficial use statute coal
combustion byproducts have been successfully utilized at mining and reclamations sites
for a variety of purposes including for example, road basc construction, mitigation of

" mine subsidence, and as anti-skid material, The Division of Reclamation has an extensive
database of analytical data relative to the characteristics of coal combustion byproducts -
collected over neatly two decades. None of that data has been mdlcatwe of materials that
should be classified as a hazardous waste. '

We urge the EPA to continue regulation of coal combustion byproducts under
subtitle D solid waste regulations and to continue dialog and interaction with the states on
this subject. We appreciate the opportunity to provide input. Should you have questions
concerning our comments or wish to review our data relative to the subject please contact
Bruce Stevens, Director of the IDNR Division of Reclamation at (812) 665-2207 or .
hstevens{@dnr.IN.gov.

Sincerel

Robert E. Carter, [r.
Director

An Equal Opportunity Empioyer
Printed on Recyclad Paper
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CHESTER . CULVLI GOVE R.’?\()H T T DEPﬂRTMENT OF NATURAL RESOU?CES
PATTY JUDGE, LT, GOVERNOR. e ) _ CRICHARD A, LEGPOLE. DIREGTOR

March 19, 3‘009' :

- MR MMTH?\TF,'DIRTC’IOR - RERNE
OFFICE OF RESQURCE CON ﬁer TIO\Y AND RI c,mfr HY .
US ENVIRONMENTAL PROTECTION AGENCY -

1200 PENNSYLVANNTA AVE NW- :
w,\summ(mm 2(]460 Tt

RE: I ‘PA ch_,uiatmn 01 ( o.d Cnmbmhon Waate

Dear Mr Hale:

Dn bt,half of 1hc Towa Dupdrfmuat 01 Naiural Rcsourcus (I DNR} <md our, dlrutl()l W W ml‘ to’

P A-while you are siill vetting
oplions.. Since 90% of the electricily in Jowa is generated by coal-burning Iamlme% ihL Issue of
regulating the: hc.ncf” cial use and. dl’*?])()‘:d] ol coal combuitioh waste (CC Wy h«zs serious .
implications to our stafe, We linve Jooked al EPA s pt oposed regulatory scenarios and it is
IDNR s posilion that the EPA should approach CCW regulations similar to the approach that is
raken with municipal solid waste under 40 CTR Pm‘l 258, Commcmh referred o as RCRA
Subtitle 12, Using the Jessons learned by states since the adoption of 40 CIR Part 258 and
historical CCW data'collectied by states, RCRA %ubtnie I could he modified io apcuﬁcail
address COW waste dlspnsai fduhl\’ mqun ements and.is the £ rameworh that the BPA should
build upon. :

The Department understands 111&1 lhc EPA is cmjstdumg options 1o u,guimc, COW asa

hazardous waste under RCRA Subtitle C, This optien is not supported. by the historic data that
has been colected from gencrators of CCW in Towa which shows that CCW does not exceed.
RCRA Subtitle € hazardous waste characteristics. Regulation under RERA Subtitle C also has
the potential 1o put an end to many beneficial uses for CCW. In most stales. a primary
requirentent for a bengficial use determination is thai the waste not be hazardous, Most ,
fyportantly, declaring COW a hazardous waste creales an even greater hardship in lowa because
of the amount that is pencrated and the fact that there is no RCRA C permitted disposal favilities
in the state, The hkgl;huod ufmtnlg such a facility borders on the impossible, The implications
ol this aetion are that CCW generators would be foreed fo ship materials t sumounding states for
disposal. That could become vety costly for Towans and em.rerm,ly difficull 1o justify when there
is littlé scientilit data suppofting such drastic measures.

IDNR fooks for w’ud (o mmimmd conversations and involvement with EPA on CCW regulation
through ASTSWNMO, Again, we wani 1o pxpress our appreciation for the opportunity to proy ide
input. Should you have any questions specific fo our comments or need relevant data pertaining,
to CCW generaled in fowa, please do not hesitate (o contact me at (515) 281-8927 or Alex Moon
at (5153 281-6807 or alex, moonizndar.iowa. gov,

12 E.{\S'i_" St STREET 7 DES MOINES, IOWA 3031 0iiy34
PRONE 513-281-5918  FAX 515-281-889%  www.iowadnr gov
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Sincerely,-
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Brian Tormey, Chiel 4.
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Excerpt from
Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Regulation of CCB

This comp;latlon incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawai, Iowa Kansas Michigan, Missouri, Chio, South Dakota, Tennessee,
Vtrglnla West Virginia and Wisconsin. ,

The compilation includes copies of letters sent by some of these States directly to EPA.

Kansas

On behalf of Kansas, | appreciate the opportunity to provide comments to ASTSWMO on EPA’s
potential development of new regulations on the disposal and beneficiai reuse of coal
combustion waste (CCW). Kansas has a full system of water and waste permits to ensure that
these -wastes are properly ‘managed to prevent accidents such as occurred in Tennessee last

- year, Kansas recognizes that all states may not have a regulatory program that provides the
safeguards that our state program in-place; however, EPA should not promulgate any CCW
regulations that would impact sate regulatory programs such as in Kansas. Any federal
regulations should allow some flexibility in how state programs are administered rather than
establish prescriptive management standards. EPA’s rule should also not set complex
equivalency demonstration criteria to prove that the existing state program is acceptable.

Kansas has eight major coal-burning power plants. Some of these facilites manage fly-ash and
bottom ash as a “dry” waste and some slurry the waste into some type of containment system.
If the waste is initially managed “wet” the containment system may be a constructed berm or
dam, or an excavated [agoon. (n some cases, wet waste s later removed from storage for
either beneficial use or transfer to a dry waste landfill. In all cases, the CCW storage areas are
covered by a landfill permit and in some cases by a wastewater permit as well. To obtain a
permit for CCW management, the power. company must provide the Bureau of Waste
Management with comprehensive engineering pians, site geological information, a groundwater
monitoring plan, a demonstration of financial assurance for closure and post-closure care, and
an operating plan (@among other required permit application documents). When the waste
storage units are constructed, the company must provide third party construction quality
assurance to document that the units have been constructed in accordance with approved
englneermg plans.

in addition to this high degree of regulatory oversight by the Kansas Department of Health and
Environment related to permitting, Kansas has another level of regulatory control over these
facilities - - an inspection program. KDHE inspects all permitted solid waste storage or disposal
areas at least one time per year. During our inspections, the integrity of the containment
systems are visually examined. On a less frequent basis, KDHE permit engineers also visit
these sites and make observations of system integrity. Additional inspections are also carried
out by the Kansas Division of Water Resources (DWR). Every three years, DWR inspects dams
that meet certain criteria: (1) the dam or berm must be greater than or equal to 25 feet in height
or (2) the dam or berm must be at least 6 feet high and retain 50 acre-feet of liquid.




None of the Kansas CCW storage and disposal facilities have the potential to cause a disaster
such as occurred in Tennessee. A couple facilities are located adjacent to rivers or large lakes
which does present some risk to the environment, but there are no downstream cities or
neighborhoods that could be impacted by a release from any facility. This combined with the
present comprehensive permitting program makes an additional level of federal reguiation a
concern during this time of reduced resources to administer all solid and hazardous waste
programs. EPA should try its hardest to avoid causing states to divert limited technical '
resources from existing permitting or compliance and enforcement work to address a non-
probiem in those states with existing permitting programs,

i would be happy to provide more detaits abbut Kan'sas’ regulated universe or our regulatory
program. Please let me know if you have any questions.




/ : . - Mark Pmkmson Gowvernor
K A N s A s Rodeﬂck.f_ Bmmby, Secretary
DEPARTMENT OF H ALTH ' '
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September 21, 2009

The Honorable Lisa Jackson, Administrator
U. S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101IA
1200 Pennsylyania Avenue, NW
Washington, DC 20460

Re: Federal Rulemaking for- Coal Combustion Byproducts

Dear Administrator Jackson: -

On behalf of Kansas, 1 appreciate the opportunity to provide comments to the
Environmental Protection Agency (EPA) on EPA’s potential development of new regulations on
the disposal and beneficial reuse of coal combustion waste (CCW). Kansas has a full system of
water and waste permits to ensure that these wastes are properly managed to prevent accidents
such as occurred in Tennessee last year. Kansas recognizes that all states may not have a
regulatory program in-place that provides the safeguards that our state program provides;
however, EPA should not promulgate any CCW regulations that would impact sate regulatory
programs sueh as in Kansas. Any federal regulations should allow some flexibility in how state
programs are administered rather than establish prescriptive management standards. EPA’s rule
should also not set complex equivalency demonstration criteria to prove that the existing state
program is acceptable. '

We understand that EPA is considering options to regulate CCW as a hazardous waste
under RCRA Subtitle C. The State of Kansas is opposed to this approach for multiple reasons.
Regulation under RCRA Subtitle C has the potential to impact the beneficial use of CCW.
Probably of greater significance to Kansas is that state law prohibits the land disposal of any
RCRA hazardous waste, If CCW is declared “hazardous” all current permitted disposal
activities would become prohibited and these wastes would need to be transported out of state for
disposal. The costs and environmental impacts of such a change would be huge.

Kansas has eight major coal-burning power plants. Some of these facilities manage fly-
ash and bottom ash as a “dry” waste and some slurry the waste into some type of containment
system, If the waste is initially managed “wet,” the containment system may be a constructed
berm or dam, or an excavated lagoon. In some cases, wet waste is later removed from storage
for either beneficial use or transferto a dry waste landfill. In all cases, the CCW storage areas are
covered by a landfill permit and in some cases by a wastewater permit as well. To obtain a
permit for CCW management, the power company must provide the Bureau of Waste
Management with comprehensive engineering plans, site geological information, a groundwater

BUREAU OF WASTE MANAGEMENT
" CURTIS STATE OFFICE BUILDING, 1000 SW JACKSON ST, STE. 320, TOPEKA, KS 66612-1366

Voice 785-296-1600  Fax 785-296-8609  www kdheks.gov/waste
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The Honorable Lisa Jackson
September 21, 2009
Page 2

monitoring plan, a demonstration of financial assurance for closure and post-closure care, and an
operating plan (among other required permit application documents). When the waste storage
units are constructed, the company must provide third party construction quality assurance to
document that the units have been constructed in accordance with approved engineering plans.
The permitting process also includes public participation consisting of a comment period and'a
public hearing. : :

In addition to this high degree of regulatory oversight by the Kansas Department of
Health and Environment related to permitting, Kansas has another level of regulatory control
over these facilities - - an inspection program. KDHE inspects all permitted solid waste storage
or disposal areas at least one time per year. During our inspections, the integrity of the

containment systems is visually examined. On a less frequent basis, KDHE permit engineers also -~ -

visit these sites and make observations of system integrity. Additional inspections are also
carried out by the Kansas Division of Water Resources (DWR), Every three years, DWR
inspects dams that meet certain criteria: (1) the dam or berm must be greater than or equal to 25
feet in height or (2) the dam or berm must be at least 6 feet high and retain 50 acre-feet of liquid.
None of the Kansas CCW storage and disposal facilities have the potential to cause a disaster
such as occurred in Tennessee. A couple of the facilities are located adjacent to rivers or large
lakes which does present some risk to the environment, but there are no downstream cities or
neighborhoods that could be impacted by a release from any facility. This combined with the
present comprehensive permitting program makes an additional level of federal regulation a
concern during this time of reduced resources to administer all solid and hazardous waste
programs. EPA should avoid making regulatory changes that cause states to divert limited
technical resources from existing permitting or compliance and enforcement work to address a
non-problem in states that have existing permitting programs.

I would be happy to provide more details about Kansas’ regulated universe or our
regufatory program. The Kansas program could well serve as a model for Federal regulation
under Subtitle D with provisions for a state to exercise some flexibility to adapt the program to
their own unique geology and climate. Please contact me at (785) 296-1612 or
wbider@kdheks.gov if you have any questions.

Sincerely,

i A e

William L., Blder
Director
Bureau of Waste Management

C John Mitchell, Director, KDHE Division of Environment
Dennis Degner, Chief, Solid Waste Permits Section
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HaroLDp LEGGETT, PH.D.
SECRETARY
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%tate of ?Lnulstana

DEPARTMENT OF ENVIRONMENTAL QUALITY
‘ ENVIRONMENTAL SERVICES

May 29, 2009

Certified Mail No.: 7004 25100005 5 766 5661
Return Recelpt Requested

Mr. Matt Hale -
“Director, Office of Resourcé Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Re:  Regulation of coal combustion waste

Dear Mr. Hale;

| write today to express my opinion regarding federal reguiation of coal combustion waste (CCW). | am -
told that EPA is considering its- options and intends to propose rules by the end of this year. My staff
and [ encourage an approach that regulates CCW as nonhazardous solid waste under Subtitle D of the
Resource Conservation and Recovery Act, rather than as hazardous waste under Subtitle C of that act.

The LDEQ has successfully regulated CCW by regulation since 1983. Current EPA regulations do not
provide standards for managing and disposal of industrial solid waste such as CCW. However, the
LDEQ has developed an industrial solid waste program and has promulgated regulations based upon
L.LDEQ's EPA-approved municipal landfili regulations,

The data we have seen indicates that CCW would not quaiify as chardcteristic hazardous waste under
RCRA Subtitle C. Levels of toxic constituents and pemeability are both very low. Neveriheless,
Louisiana’s regulations require that landfiis that accept CCW must have liners and groundwater
monitoring, and meet all national standards for location, design, operation, closure, post-closure,
corrective action, and monitoring. All available soil, groundwater and surface water monitoring data
show that our current regulatory scheme is fully protective of those media.

Regulating CCW under RCRA Subtitie C woulid provide no clear advantages to Louisiana’s solid waste
or hazardous waste programs that cannot be accomplished under a RCRA Subtitie D regulatory
approach. On the contrary, regulation of CCW under RCRA Subtitle C would needlessly complicate
Louisiana's existing programs and Increase costs to the regulated community. Under Louisiana law,
hazardous waste and nonhazardous solid waste are distinct types of wastes. A federal hybrid
approach that wouid designate CCW a hazardous waste, but allow it to be managed at a solid waste
disposal facility, would conflict with Louisiana law. .

Post Office Box 431 5 Ba{ﬁ(} Reuge, Loujsisna 70821-4313 « Phone 225-219-3181 = Fex 225-210-3309
werwdegloutianagoy. :
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Mr. Matt Hafe
Page 2

Furthermore, a large portion of the fly ash CCW' generated in Louisiana is sold as a by-product,
replacing Portland cement. This use avoids the emission of carbon dioxide that would resuit from the

production of Portland cement.

- if the EPA concludes that federal regulations are necessary, the LDEQ encourages the EPA to
consider using the regulatory framework developed by the LDEQ. The LDEQ is available to provide

assistance in this regard. :

Sincerely, -

" Chéryl Sonnier Nolan
Assistant Secretary
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Excerpt from
" Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Re_gulatlon of CCB

This campilation incorporates resbonses received by ASTSWMO as lof March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kansas, Michigan, Missouri, Ohio, South Dakota, Tennessee,
. Virginia, West Virginia and Wisconsin.

The compilation includes copiés of letters sent by some of these States directly to EPA.

* Michigan

Michigan curmently regulates coal ash as a solid waste under Part 115, Solid Waste
Management, of the Natural Resources and Environmentai Protection Act, 1994 PA 451, as

amended (NREPA). Michigan’s program for Solid Waste Management has been.in place.since . . ..

"1978. These regulations were amended in 1993 when Michigan became an approved state
under the Resource Conservation and Recovery Act (RCRA) Subtitle D program. Based on the
analytical inforration that we have seen on coal ash, we believe that the levels of contaminants
contained in coal ash are similar in nature to those found in cement kiln dust, wood ash, foundry
sanhds, paper mill wastes, or steel mill waste. With the promuigation of the 1993 ruies, we
consider all these waste to be low-hazard industrial waste (i.e. they feach less than ten percent
of the hazardous waste limits when using the appropriate leaching tests.) Low-hazard industria!
waste in Michigan may be disposed of in a landfill that has less-stringent design standards than
a landfill taking either industrial or mumcupal solid waste, or it may be disposed of in a permitted -
surface lmpoundment -

Michigan cumrently has eight sites that accept only coal ash and/or associated wastes from coai- .
fired power plants. Four of the facilities are surface impoundments, and four are solid waste
landfills. Coal ash.is also disposed of in combination with other wastes in numerous low-hazard
industrial waste landfills, industrial landfills, and mumc;pai solid waste landfills located

throughout the state.

The four active surface impoundments were all in existence prior to the enactment of Michigan’s
Solid Waste Management Act in 1878 and were grandfathered-in without necessarily meeting
the current requ;rements for the design and siting of such facilities. Three of the four surface
impoundments are in the process of closing andfor converting to dry handling systems.

Michigan’s design standards for low-hazard industrial waste landfills require liner systems
comprised of either a natural sofl liner not less than ten feet thick and demonstrating a hydraulic
conductivity of no more than 1.0E-7 cm/sec, a three-foot thick recompacted clay liner
.demonstrating the same hydraulic conductivity, or a composite liner system incorporating a
flexible membrane liner and a low hydraulic conductivity soil iayer.

Landfills and surface impoundments are required to be permitted and licensed; must provide
financial assurance; are subject to either groundwater monitoring or reguired to obtain a NPDES
discharge permit; must provide for leachate collection in landfills; must have 30-year post-
closure care obligations; and are subject to corrective action, if necessary.




The statutory provisions-of Part 115, of the NREPA also exempt coal ash from reguiation as a
solid waste under certain conditions when the ash is used as a component of concrete, grout,
mortar, or casting molds; when the ash is used as a raw material in asphalt for road
“construction; when the ash is used as aggregate or road or building material which will be
stabilized or bonded by cement, limes or asphalt, or when the ash is used as a road base or
construction fill that is covered with asphait, concrete, or other material approved by the state.

- RCRA Subtitle C wastes in Michigan are currently regulated under Part 111, Hazardous Waste
Management, of the NREPA. The regulation of coal ash under full RCRA Subtitie C would end
the current beneficial uses of coal ash. Existing surface |mpoundments and landfills would be
subject to more stringent design standards and would require either 1) retrofitting of existing
tandfills (if even possible) or 2) closure of those disposal facilities. Neither of these options
could be implemented immediately.

. Michigan currently has reguiations in place governing the reuse and disposal of coal ash that

are protective of public health and the environment. If coal ash were determined to be subject
to regulation under Subtitle C, it would_necessitate considerable changes to-Michigan solid and
hazardous waste statutes and regulations. Such changes would likely be subject to
considerable oppostion from any industry and/or municipality that generates coal ash waste,
and would likely lead to increased costs for energy generation.
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Q Minnesota Pollution Control Agency
g / \gency

April 27, 2009

Mr, Matt Hale, Director Co :
. Office of Resource Cortservation and Recovery
U.S. Environmental Protection Agency Headquarters
Ariel Rios Building
1200 Pennsylvania Avenue Northwest
Mail Code 5301P
Washington, DC 20460

RE: Coal Ash Management
Dear Mr. Hale

The U.S, Environmental Protectlon Agency (EPA) has recenﬂy mdlcated that itis reconsxdenng
how coal combustion wastes arc regulated. The Minnesota Pollution Control Agency (MPCA)
would like to take this opportunity to offer a few comments on the regulation of coal combustlon

wastes

Currently, the MPCA regulates coal combustion wastés in both our wastewater and solid waste -
‘programs, Minnesota has slurry pond disposal facilities, which are reguiated by the MPCA’s
wastewater program. Minnesota also has dry disposal facilities thai are regulated by the MPCA’s
solid waste program. In addition to disposal facilities, Minnesota has developed 2 beneficial use
of solid waste program. Included in this program are standing approvals for the use of several
types of coal combustion wastes. In addition, the MPCA has issued several case-by-case

approvals for the use of coal combustion fly ash.

If the EPA were to regulate coal combtistion wastes as hazardous waste under Subtltle Cof
Resource Conservation and Recovery Act (RCRA), this would effectively end the béneficial use
of coal combustion wastes in Minnesota. The prerequisite for beneficial use is that the material
cannot be hazardous waste, as defined in federal regulations or state rules. A determination that
coal combustion wastes are bazardous waste would seem to counter all the recent EPA
publications in the Resource Conservation Challenge and Coal Combustion Products
Partnership. A hazardous waste determination would have a negative impact on future beneficial
us¢ of coal combustion Wwastes; especially when 1t comes fo public perception and reachmg the .
EPA’s goal of 50% recyclmg of coal combustion wastes by 2011.

As indicated on the EP.A’s website: “In two separate regulatory determinations, EPA determined -
that neither large-volume wastes, nor the remaining FFC wastes, warrant regulation as a
hazardous waste under Subtitle C of RCRA and therefore remain excluded under 40 CFR
§261.4(b)(4). EPA did determine, however, that coal combustion wastes (CCWs) that are
disposed in landfills and surface impoundments should be regulated under Subtitle D of RCRA
(i.e., the solid waste regulations), whereas CCW used to fill surface or underground mines
(mmeﬁll) should be regulated under authority of Subtitle D of RCRA, the Surface Mining

Control and Reclamation Act (SMCRA), or a combination of these authorities.” ,E

St.Paul | Brainerd | Detrait Lakes | Duluth | Mankato | Marshali | Rochester | Witmar B ;&quooD

14382004
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The MPCA has reqmred coal ash landfills and surface impotndments for coal combustlon

. wastes to have requirements similar to those currently fourid in Subtitle D of RCRA. At the
portions of the facilities constructed and operated to those standards, the MPCA hasnot

identified environmental impacts. Therefore, the MPCA urges the EPA to conitinue to exempt

cogl combustion wastes from Subtitle C of RCRA, as-indicated in EPA’s report to Congress. The

MPCA supports the EPA i in the development of regulations for landfills and surface
impoundments under its authorities in Subtitle D of RCRA, as indicated in the above statement

on the EPA’s website.

Sincerely,

- Jeff ], Smith
Division Director
Industrial Division

- r—




Excerpt from
Compilation of State Comments received by ASTSWMO

regarding EPA Proposed Regulation of CCB.

This compilaticn incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Fiorida, Hawaii, iowa, Kansas, Michigan, Missouri, Chic, South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin. ‘ .

The compilation includes copies of letters sent by some of these States difect!y to EPA.

Missouri

Missouri has comprehensive regulations in place for the design and permitting of utility waste
landfills. Missouri promulgated regulations in 1997 specifically for utility waste landfills (UWLF.)
Utility waste landfilis permitted pursuant to these regulations are subjéct to numerous ,
requirements designed to protect public heaith end the environment, including: 1.) a'geologic
and hydrologic evaluation to determine if the site is suitable for construction of a fandfill; 2.) a
liner with QA/QC procedures to ensure proper construction; and, 3.) a leachate collectlon
system and to monitor groundwater. The Missouri Department of Natural Resources (MDNR)
inspects all permitted solid waste disposal areas at least one time per year to ensure
compliance.

Missouri has a number of coal burning power plants. Most of the facilities do manage their fly
ash short term in surface impoundments prior to beneficial use or final disposal in a UWLF.
However, these surface impoundments are bowl shaped depressions in the ground {in contrast
to the raised structures used at the Tennessee Valley Authority facility.) The outfails from these
ponds and from landfills are monitored underthe National Pollution Discharge Elimination
System pemitting process. '

Missouri regulations allow the beneficial reuse of coal combustion by products. We have a
number of state-wide general beneficial use (SWGBU) approvals that allow the holder to use
the ash as structural fili, road base, as a soil amendment or for soil stabilization provided they
meet certain criteria. One such user is the Missouri Department of Transportation (MDOT), who
uses fly ash in many of their highway projects. One project in southwestern Missouri is
expected to use between 1 and 1.5 million cubic yards of fly ash.

Testing is required for beneficially reused materials. Testing includes initial analysis of the
material and additionaitesting when sources of fuel change or when there is a change in plant
processes, if such changes cause a change in the constituents generated. The waste to be
beneficially reused is kept above the seasonal high groundwater table, unless a variance is
obtained fromn the department’s Water Protection Program (WPP.) This requires an
interpretation by a geologist registered in the State of Missouri. A 3-foot cap of clean soil is
required unless the materia!l is placed under a structure or a paved/concreted area.

- Recycling this waste material info new products, rather than having to mine additional virgin
material, is part of Missouri's vision for sustainable development and sustainabie infrastructure,
To disallow the beneficial use of coal combustion by-products (CCB) would cause an increase
in the use of valuable mineral resources rather than reusing a waste product. This would inturn
increase disposal costs for the uilities which would be passed on to the consumer. Counfies



- material itself,

and municipalities who use bottom ash as snow and ice control who would have to purchase o
chemicals or salts to treat the roads. MDOT and other entities using CCB would have to {
purchase soil to use in place of the fly ash for structural fill, road base, as a soil amendment or
for soil stabilization. This could impact the number of miles of roads that can be constructed or
repaired and increase costs.

None of the testing data Missouri has to date indicates this material is leachable or an
environmental concern. The TVA collapse seems fo be more of a safety concern at that
particular site related to dam safety and potentially the placement of the basin rather than of the

- Given the current state of CCB management activities in Missouri there does not appearto be a.
compeliing reason, from a human health or environmental protection standpoint, to manage
these materials as hazardous waste under RCRA Subtitle C. To do so would be an undue
disruption to current state CCB and UWLF management practices and would likely result in a
significant increase in the cost of CCB management without a corresponding increase in human
health or environmental improvement/protection. . = . . e
It is currently unknown how exiging, pemitted UWLFs would be handledif CCBs became
subject to Subtitle C regulation. Retrofitting of existing UWLFs to meet Subtitle C standards is
fikely to be technically impracticable. Even if technically feasible, the cost of retrofitting UWLFs
to meet current RCRA Subtitle C standards would likely be prohibitively expensive. Any
additional compliance costs borne by the utility companies in retrofitting existing UWLFs or
permitting new ones would undoubtedly be passed along to consumers at a time when
economic conditions in the U.S. are less than ideal.

In summary, Missouri has adequate regulatory controls for coal combustion by-products.  EPA
should avoid a "one size fits all” approach that wiil unnecessarily divert limited technical
resources away from existing pemitting or compliance and enforcement work. Instead, EPA
should recognize that many states have adequate controls in place and allow them to maintain
their programs. EPA could then focus its efforts on comecting any deficiencies identified by their
investigations. '
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September 1, 2009

. Mr. Matt Hale, Director.
Office of Resource Conservation and Recovery

U.S. Environmenta! Protection Agency
1200 Pennsylvania Avenue NW -
Washington, DC 20460

Deaer Hale:

The New Jersey Dcparhnent of Envuonmental Protechon (NJDEP) thanks the United States
Environmental Protection Agency (USEPA) for providing' the opportumty for comment
regarding the USEPA's development of regulations on the manapgement of coal combustion
waste whether fly ash or bottomi ash., This is an important issue for all states with coal-fueled

power plants as well as those states using the coal ash for beneficial bses.

NIDEP currently regulates nonhazardous coal combustion wastes as ID27 Dry Industrial Waste
.and disposers of the waste must comply with all applicable solid waste regulations (N.J.A.C,
7:26-1 et. seq). NJDEP. encourages beneficial use of material, which if disposed of would
otherwise be treated as solid waste. As such, historically nonhazardous coal combustion wastes
were encouraged to be used beneficially in an environmentally sound manner. There are .
categorical exemptions availablé for nonhazardous coal ash in the New Jersey solid waste
regulatigns at N.JLA.C, 7:26-1,7(g)} for the beneficial use of coal combustion bottom and fly ash
for the specific use to make structural grade products, For other uses a beneficial use
determination (BUD) application may be submitted and if approved, a certificate of authority to
operate (CAO) is issued specifying the conditions to be followed for transportation and use of

the material,

Based on the data available, coal ashes typically do not meet any of the criteria to be considered '
- a hazardous waste under 40 CFR 261 subpart B. It is the responsibilify of the generator of any
solid waste to determine if the waste is hazardous. 40 CFR 261.24 specifies the concentrations
of various toxic metals which make the waste a hazardous waste. If any of the metals exceed the
maximum concentration limit, the ash would be considered a RCRA hazardous waste and must
be managed as such. Available data shows that concentrations of heavy metals in coal ash are
below the limits set by RCRA. However, we are concerned that USEPA may decide to list coal
combustion waste under 40 CFR 261.32 as hazardous wastes from specific sources even if the
concentrations of heavy metals are below the toxicity limits, in which case coal combustion
waste from specific sources (such as power plants) would be considered a listed RCRA

hazardous waste,

New Jarsey is an Equal Opportunity Emplover 1 Printed an Recyeled Paper and Recyclable




Mr. Matt Hale, Director
Page2

Classifying coal ashes as hazardous waste would preclude the ash from being considered for
beneficial use. NIDEP believes that such a classification would create a disposal problem
because New Jersey does not have any commercial hazardous waste landfills, Therefore, if coal

. ash were considered hazardous waste, eleciric power purveyors would have to ship their coal ash
out of New Jersey for disposal at much higher cost than for beneficial use,

NJDEP concurs with the Pennsylvania DEP’s position, recently offered to USEPA, that the
classification and regulation of nonhazardous coal ash as a hazardous waste is not supported by
science. Pennsylvania has successfully been able to use coal combustion wastes for mine

reclamation. throughout the state, finding that the use of the: waste has had no adverse
groundwater impact. If coal ash were to be classified as hazardous waste it would bave a

significant economic impact to New Jersey, leading to higher electricity production costs for

industry and increases in costs for electricity for every consumer of the State,

I appi‘eciaté your office's careful consideration of this recommendation toward maintaining the
current waste classification framework for coal combustion products, which has served the bothi

the environment and states economies well for decades.

r

- Sincerely,

} | . Cg
v/ [ VA

Nancy Witefiberg, Assistant Commissioner
Environmental Regulation '

B09-6760
- RMC:cnw.

c: Robert M. Confer




ENVIRONMENTAL HEALTH SECTION

Goid Seal Center, 918 E, Divide Ave,

NORTH DAKOTA Bismarck, ND 58501-1947-
DEPARTMENT of HEALTH 701.328.5200 (fax)
www.ndhealth.gov

N,
!

May 11, 2009

Lisa Jackson, Administrator
U.S. EPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue NW
Washington, DC 20460

Re: Coal Combustion Waste
Dear Adm_inistrator J acksor_l:_ B

We understand that the U.S. Environmental Protection Agency is considering options to
regulate and classify Coal Combustion Waste (CCW). We agree that CCW, if improperly
handled, can pose a threat to the environment. This acknowledgement has led many states to
adopt successful regulatory programs designed to protect public health and the environment,
As such, we do not see the need for federal regulation of CCWs,

In North Dakota we continue to successfully protect the environment through state regulation.
For example:

» North Dakota has regulated the handling, storage and disposal of CCW for the past 28
years. Developed with input from industry, public and environmental groups, state
regulations include permit requirements that identify location resirictions, operating
criteria, facility demgn, groundwater monitoring, corrective acti on, closure/post
closure care and financial assurances.

> The North Dakota permit process includes a commitment for a strong multi- -agency
and public participation process,

» Based upon the development of the North Dakota regulations, the industry has
abandoned unsuitable management practices proven harmful to the environment.
The regulations embrace modern engineering and environmental standards with a
proven envirommental protection track record,

In April 2000, the U.S. EPA considered regulating CCW as a hazardous waste through
subtitle C of the Resource Conservation and Recovery Act (RCRA). At that time, the
Department of Health communicated to EPA’s administrator, Carole M. Browner the
following: “The states’ regulatory program for these power plant wastes meet all the
requirements of an effective program and yet does not bridle the industry with unnecessary
paper work and regulation.” Since 2000, North Dakota and other states have worked with the

Environmental Heaith Division of Division of Division of Division of
Section Chief's Office Alr Quality . Municipai Facilifles Waste Management Water Quality
701.328.5150 701.328.5186 - 701.328.6211 . 701.328.6166 701.328.5210
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EPA, U.S. Department of Interior, U.S. Department of Energy and National Academy of
Sciences to evaluate CCW issues. We suggest EPA review the findings from those federal

and state agencies, and consult with the states before making any decision on the regulation of
CCW, ' ‘

The North Dakota Department of Health believes that its CCW regulatory program, along
with many other state programs throughout the nation, provides for effective environmental
protection. Additional federal regulation or reclassification of CCW as hazardous is not
warranted at this time. )

Should you have any questions relating to this matter, we would welcome you to contact us
for a detailed overview of our CCW Program. Our solid waste rules can be viewed at:
http:/www.legis.nd.gov/information/htm]/33-2- html.

L. David Giatt, P'E,, Ghief
Environmental Section
North Dakota Department of Health

 LDG:dlp
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developlng reguiah"
~ propose rules by the -ent
preferred federaE appreac )

: o:offer, iy thoughts regarding Ohlo's * - -
g’ulatlons e i

| understand that various options are under consrderatlon My preferred o'p'ts'an' !.S fo
folfow the prevrous 2000 USEPA decrs:on to regufate CCW under RCRA Subtltle D

advantages to Ohlos SOII '
accomphshed under a RC

.specrﬁcaily the mclusnon of GCW i in @hms future benef‘ cial use: program Under Ohle
statute, hazardous ‘wasté ‘and solid’ waste are-distinct and mutua!ly exclusive types of
wastes. A federal hybrid approach towards. regufation of CCW as a hazardous waste
intended to be managed at a :solid waste d:sposal facility is in conflict with Ohio.ilaw.
From Ohio's perspective, federa! regulatlon under RCRA Subtlt‘le D is the approprrate
approach. '

Otiio's experience. is that CCW is a high -vo'lu_me,-]fow toxicity waste that has not
exceeded RCRA Subtitle C-based “hazardous waste characteristics. CCW disposal
should be regulated and both CCW landfills and surface 1mpoundments must obtain
Ohio permits.  Environmental: regulation of CCW dfsposal is most reasonab!y
accomplished under RCRA Subtttle D '

Ohio's experience as a federaliy approved ‘Subtitle D mumapai solid’ waste Iandf I
permit program has been successful. The regulatory scheme USEPA has taken in 40
CFR part 258 (municipal solid waste landfi lis) establishing minimum national standards

for the location, design, operatlon ciosure post—ciosure correctrve action, and.

‘ Ied Strickland, Govemnor
Lee Fisher, Lisutenant Governor .
- Chris Korlesk, Dﬁuolor
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m'on'iforing as well as the method of -apprb'i)iﬁgi state perm!ﬁlng -'p'rog"r-am's_' 'has--Wkaédr

well for over a decade. This is.the model that USEPA. should buitd. upon-and tajlor t_‘c_»l:--'. |

the concerns arising from CCW disposal and management,

~ Ohio EPA has valuable regulatory experience permitting and inspecting COW disposal

facilities. We look forward to"assisting USEPA in the development of a national CCW
regulatory program;. . : o .

Sincerely,
ra '?;’,_,t | w: éﬂ A
L“W,M”..mr--”"whﬁ ) P Rz
Chris Korleski
Director

CK/DH/sw
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May 1, 2009

Mr. Matthew Hale
USEPA Headquarters
Ariel Rios Building -
1200 Pennsylvania Avenue, N. W,
Mail Code: 5301P
Washington, DC 20460

- Re: EPA's Approach to Regulation of Coal Combustion Waste (CCW) -
Dear Mr. Hale:

In response to the December 2008 spill of an estimated one billion gallons of CCW from a
retention lagoon managed by the Tennessee Valley Authority (TVA), the Oklahoma Department
of Environmental Quality (DEQ) understands that EPA is considering regulations that may result
in CCW being regulated as a hazardous waste under Subtitle C or through a hybrid scheme under
both Subtitles C and D. While we certainly do not want to diminish the loss of property or the
environmenta] harm caused by the TVA incident, we believe implementing extensive regulations
too quickly and without careful thought may lead to unintended consequences while not
addressing the root cause of the release. The purpose of this letter is to explain Oklahoma's
perspective on this issue because we believe CCW is adequately managed under existing state
statutes and regulations.

First, I believe it is important for EPA to consider that the TVA incident appears to have been an
engineering failure completely unrelated to any potential hazardous nature of the CCW.
Therefore, a knee-jerk reaction to impose Subtitle C regulations on. CCW will do nothing to
address the cause of the incident. Oklahoma already has regulations in place that we believe
adequately address CCW disposal so that additional federal regulations will provide little
additional environmental protection while increasing disposal costs to utilities (and ultimately to
consumers who are already bearing significant energy costs), and diminish many beneficial
reuses of CCW.

When disposed, CCW is considered a non-hazardous industrial waste (NHIW} in Oklahoma.
Land disposal of CCW is subject to our solid waste management regulations. Under those
regulations, land disposal sites that accept NHIW (which includes those that accept CCW) are
subject to nearly identical construction, operational, groundwater monitoring, closure, post-

closure, financial assurance, and corrective action requirements as the Subtitle D requirements
- for municipal solid waste landfills. Arguably, one could say that Oklahoma's regulations go
" further than the federal regulations because our regulations include specific construction
requirements for liners and leachate collection systems, slope stability considerations, and third-
party quality assurance/quality control reviews of construction-—requirements not inchided in the

707 NORTH ROBINSON, P.0. BOX 1677, OKLAHOMA CITY, OKLAHOMA 73101-1477
printed om recyclad paper with soy ink
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federal regulations. Therefore, we believe disposal of CCW is adequately addressed in

. Oklahoma.

With respect to beneficial reuses, Oklahoma strongly supports recycling and reuse of materials
that would otherwise be a waste. As such, we have also considered many beneficial reuses for
CCW. Several years ago, DEQ staff and CCW generators completed an extensive review of
chemical constituents associated with CCW, and potential uses of the material, to develop.
guidance for its beneficial reuse in several applications such as manufacture of cement,
solidification/chemical fixation, soil stabilization per ASTM D5239, use as road base material,
and others. We believe these uses are protective of human health and the environment and
provide-a viable, cost-effective alternative to landfill disposal. Imposing additional regulations
on CCW may.drastically reduce these alternative uses due to the fear of potential lability arising
from the reuse of a material to which the "hazardous waste" stigma is attached. The result will be

more waste disposal, an outcome completely contrary to EPA's goal of waste reduction and
recycling.

Oklahoma statutes also recognize a reuse for CCW in active or inactive mine reclamation
projects under the jurisdiction of the Oklahoma Department of Mines (ODOM), a use than can
greatly reduce subsidence concerns for underground mines. ODOM has developed regulations to
. pravide oversight of this activity, so that any EPA regulations bringing CCW under specific
Subtitle C or Subtitle D authorities are likely to impact this beneficial use of CCW, resulting in
more landfill disposal and reduced landfill capacity for Oklahoma's municipal waste.

In summary, Oklahoma strongly supports environmental regulations when they are based on

legitimate hazards to human health and the environment, but we cannot support imposing greater -
regulations on an already-properly-managed material because of an environmental disaster that

seems to be completely unrelated to the material, Oklahoma has a robust regulatory scheme to

handle CCW, whether disposed or recycled, and we do not feel further federal regulation is

prudent or necessary. We look forward to working with EPA to address this issue. If you have

any questions or would like additional information, please contact me at (405) 702-5100..

. Sincerelx,‘

"

<=

cott Thompson, Director
'Land Protection Division
Oklahoma Department of Environmental Quality

cc: Carl Edlund, EPA Region 6




Pennsylvania Department of Frivironmental Protection

Rachel Carson Staie Office Bullding
o o | P. O. Box 8472

! Harrisburg, PA 17105-8472

' | April 10, 2009

Office of Waste, Air and Radiation Management 717-772-2724

Mr, Mait Hale, Director

Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, DC 20460 i

Dear Mr. Hale:

- We would like to thank EPA for giving the Pennsylvania Department of Environmental
Protection (DEP) the opporiunity {o provide comments in advance of your agency’s efforts to
develop regulations on the management of coal combustion waste. The management of coal
combustion waste is very important to the state, both environmentatly and economically as most -
of the facilities generating electricity in Pennsylvania combust either pulverized coal or waste
coal as fuel and depend on an environmentally sound program to ensure the effective
management of their waste coal ash, —

Smce 1985 DEP has provided oversight on the use of the beneficial use of coal ash for

"mine reclamation and other uses. In 1992, Pennsylvaniz implemented regulations governing the
management of coal combustion wastes covering storage, disposal and beneficial use. Under -
those regulations and oversight, coal has been successfully used for mine reclamation throughout
the Commonwealth. Through our groundwater monitoring program and data collected at
reclamation sites, we have found no indication of ground water degradation attributable to the
placement of coal ash. In addition to coal ash, DEP regulates other coal combustion wastes, such
as flue gas desulfurization (FGD) sladge and gypsum, and requlres perrmts prior to the beneficial
_use of these wastes.

DEP understands EPA is considering three options for managing coal combustion waste:

as hazardous waste under RCRA Subtitle C, as-industrial waste under RCRA Subtitle D, or a
combination of the two. We believe regulation of ¢oal combustion wzste as hazardous waste is
unnecessary, -as none of these wastes generated by Pennsylvania power plants has been observed
to exhibit characteristics of hazardous waste. Classification of coal combustion waste as
hazardous would likely end its beneficial use without any tangible increase in environmental

' protection. Pennsylvania has no commercial permitted hazardous waste disposal facilities, and
none are being proposed. Therefore, all coal combustion waste generated in Pennsylvama would
need to be transported to other states for disposal causing the power industry to incur sxgmﬂcant :
costs for transPortatlon and dlsposal

_An EquaiO;)pprlunily Employer . Www.dep.state.pa.ljs ’ h Prinled an Recycled Paper Q% .
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April 10, 2009

Mr. Matt Hale ‘ - e

In summary the broad classification and regulation of coal ash as a hazardous waste is
- not supported by science, and if coal ash were to be classified as hazardous waste it would have a
significant economic impact to Pennsylvania, leading to higher electricity production costs for
industry and increases in costs for electricity for businesses and every citizen of the

Commonwealth

From our perspective; regulation of coal combustion wastes under Subtitle D affords
sufficient environmental protection and allows beneficial use opportunities. Pennsylvania,
however, would be supportive of ending the exclusion from regulation as hazardous waste under
the Bevill Amendment. While this would have little or no effect on Pennsylvania coal’
combustion waste generators, the more stringent management standards of Subtitle C would then
apply to coal ash waste that actually exhibits the w_ell established and natlona.lly accepied

characteristics of hazardous waste in RCRA.,

- While we understand that federal rules are needed for states that have lax or no regulatory
oversight of coal combustion waste, there are states, like Pennsylvania, that have established and
~ implemented effective programs. In the federal rulemaking, EPA should be careful not to

preempt states that have programs that work well,

. As stated above, DEP has a great deal of experience with coal combustion waste. Some
of our experiences are documented in our report Coal Ash Beneficial Use in Mine Reclamation

and Mine Drainage Remediation in Pepnsylvania, found at:

htip./fwww.dep.state. pa.us/dep/deputate/inres/bmr/beneficial_use/Index.htm. We will be
happy to provide additional information on our program or meet with you to discuss our
experience in beneficially managing this waste stream for the betterment of the Commonwealth. .

Smcerely,

/M/z/f%—

Thomas K. Fidler
Deputy Secretary



http://www.dep.state.pa.us/dep/deputateirninreslbmrlbeneficiaCuselIndex.htm
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Promoting and protecting the bealth of the public und the enviroument

August 27, 2009 '

Mr. Matt Hale ,
Director, Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, D,C. 20460

Dear Mr. Hale;

This letter is written in response to recent discussions at the federal level concerning the
possible development of regulations for coal combustion waste (CCW). The South
Carolina Department of Health and Environmental Control (Department) appreciates the
opportunity to comment on the regulatory options that are currently under consideration.
For the following reasons, we believe that the Department’s current regulatory
framework for the management of CCW is protective of the public’s health and the
environment,

The Department regulates disposal of CCW through its Solid Waste Landfill Permitting
program and its Water Facilities Permitting (NPDES) program. The solid waste landfili
regulations contain design, location, operation, corrective action, closure, post-closure
and financial assurance requirements that are appropriate for the disposal of CCW,
Landfills that accept coal ash for disposal must perform a waste analysis to ensure that
the waste is non-hazardous. The Department has implemented a solid waste landfill
permitting program since 1972, and in 2008 amended the regulations to strengthen the
landfill requirements consistent with the types of waste disposed in them. It is the
Department’s position that its solid waste and water permitting pro grams are adequate for
the safe disposition of CCW. '

‘We believe that clasmfymg CCW as a hazardous waste would create unnecessary barriers

to the current management options for CCW without producing any greater degree of
environmental or public health. protection. The Department’s experience with CCW is
that this material is not typically hazardous in nature, and would not qualify as
characteristically hazardous under RCRA Subtitle C. Regulating CCW as a hazardous
waste would significantly impede the beneficial use of this material. Currently, the
Department makes a case-by-case determination on beneficial use requests that requires
Department review and approval of the waste characterization and associated data,:
proposed beneficial use, and other technical information associated with the proposed

AROLINADEPARFMIENT OF IHTEANLTH AND ENVIRONMENT AL (()\'[R(H
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use. This process ensures that the proposed beneficial use is environmentally safe and
protective of the public. Designating CCW as a hazardous waste would not only prevent
its beneficial use but would also place an even greater demand on already limited
hazardous waste disposal capacity.

The Department understands the concerns about coal ash following the release at the
Tennessee Valley Authority’s Kingston Plant in Tennessee. The Department is
supportive of EPA’s current efforts to inspect and assess the 24 facilities in the country
that have a high or significant hazard potential for downstream consequences of a failure
of a CCW surface impoundment. Improved oversight of these types of units seems to be
the more appropriate approach rather than a sweeping re-definition of CCW as a
regulated hazardous waste.

Thank you for your consideration of this matter. 1f you have any questions or need
additional information, please feel free to contact Daphne Neel at (803) 896- 4007 or
Clalre Prince at (803) 896-4004. : :

Robert W. King, Jr. ' .
Deputy Commissioner
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: Excerpt fror.n,
Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Requlation of CCB

Thié compilation incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kanéas, Michigan, Missouri, Ohio, South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin.

The compilation includes copies of letters sent by some of these States directly to EPA.

" South Dakota

~ } am sending you this email to express our.thoughts on reguiating coal ash in surface
impoundments. We in SD do not have "surface impoundments" like the TVA's or athers.” Our

one ash disposal site is a dry tomb landfil} rather than a surface impoundment with all of the
issues dealing with the force of moisture and dam structures. One proposed expansion and cne
proposed new power plant generating coal ash will also use dry tomb landfills rather than
surface impoundments. However, if regulations are going to be promulgated by EPA my fear is
these regulations will not only address surface impoundments but also coal ash in general
especially if EPA determines coal ash is a hazardous waste. We currently issue our state solid
waste rulesto permit disposal of coal ash. We use rules and standards geveming our municipal
solid waste facilities - better known as Subtitle D facilities- for coal ash disposal facilities. We

"~ may need standards for surface impoundments such as the TVA fike facilities but to identify coal

ash as a hazardous waste would be a mistake. Managing coal ash according to applicable
Subtitle D standards are adequate to managing coal ashin a dry tomb landfill situation.




Excerpt from
Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Regulation of CCE

This compilation incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kansas, Michigan, Missouri, Ohio, South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin. :

The compilation includes copies of letters sent by some of these States directly to EPA.-

Tennessee
March 31, 2009

Matt Hale, Director

Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

RE: TN Recommendations for Regulation of Coal Combustion By-Products by EPA
Dear Mr. Hale:

The Tennessee Department of Environment and Conservation (the Department) appreciates the
opportunity to submit recommendations for the regulation of Coal Combustion By-Products
(CCBs) to the U.S, Environmental Protection Agency (EPA). Tennessee is home to six active
coal fired power plants. These plants produce approximately 2,000,000 cubic yards or more of
coal ash per year. The Department has worked with the disposal of coal ash for many years.
Garey Mabry, the Manager of our State Hazardous Waste Management Program, is
participating in the Association of State and Territorial Solid Waste Management Officials, and
has informed the Department of EPA’s effort to collect recommendations from states about the
regulation of CCB waste, We understand that EPA has set a goal of issuing draft CCB
regulations by the end of this year.

Attached with this letter are recommendations from Tennessee for the regulation of CCB wastes
along with data from the analysis of coal for Total Metals and Toxicity Characteristic Leaching
Procedure Metals. From our perspective, the regulation of CCB waste should be guided by
sound science and provide protection of public health and environment. It is our
recommendation that CCB waste be managed as a solid waste, with disposal facilities having
design criteria similar te that for Municipal Soilid Waste Landfills under RCRA Subtitle D.

Do not hesitate to contact me or Garey (615 532-0845 & Garey.Mabry@state.tn.us) if you have
any questions or concerns about our recommendations. If there is a need for state participation
with EPA with the development of a regulatory path for management, disposal and beneficial
reuse of CCB waste, we would welcome the opportunity.



mailto:Garey.Mabrv@state.tn.us

Sincerely,

b lnd

Chuck Head

CC: Paul Sloan
Paul Davis
Mike Apple
Garey Mabry
- Stan Meiburg
Tom Welborn
Alan Farmer
Mary T. Zdanowicz

Attachment 1

Ténnessee Department of Environment and Conservation
Recommendations for Reguiatory Oversight
Ceal Combustion Byproducts in Landfills & Surface impoundments

The Tennessee Department of Environment and Conservation (the Department) appreciates the
opportunity to provide input to the US Environmental Protection Agency (EPA) regarding the
regulation of coal combustion byproducts (CCBs). The Department has considered the current
requirements for CCB regulation; the constituents contained in CCBs and reviewed the industry
practices for generation, collection, storage, treatment, disposal, and beneficial reuse of CCBs.
Any changes to existing requirements should be made using sound science with the goal of
protection of the public health, public safety, and the environment. The Department's
recommendations are presented in outline form, anticipating that as EPA develops draft CCB
regulations, states will be provided an opportunity to provide input and the logic and science
_ supporting their position.

1. Are additional federal regulations needed to insure that CCBs are managed properly across
the United States? '

Tennessee does not believe that additional regulation of CCBs at the federal level is
necessary. However, should US EPA adopt rules, the states should be allowed to
implement them. Tennessee regulates the dispesal of CCBs as an industrial waste under -
the TN Solid Waste Management Act, T.C.A. 68-211-101 ef seq. The Department regulates
the effiuent discharged from settling ponds and surface impoundments via the TN Water
Quaiity Control Act, T.C.A 69-3-101 ef seq. We are reviewing our regulations to determine if
amendments are necessary to insure that catastrophic failures such as the TVA Kingston
Coal Ash release do not occur again.

2. Should CCBs be regulated as a Solid Waste via RCRA Subtitle D or as a Hazardous Waste
via RCRA Subtitle C?




The Department has been reviewing analytical data on CCBs since the early 1990s, when
developing our existing rules permitting coal ash filt facilities. As a result of the December
22, 2008, coal ash release from the TVA Kingston Fossil Plant, there have been many more
coal ash samples analyzed for many parameters such as Total Metals, TCLP Metals,
Polynuclear Aromatic Hydrocarbons, Soivents and Radioactive Materials. None of the
analytical results indicated levels that would classify coal ash as a characteristic hazardous
waste.

Similarly, our testing of “gypsum”, produced as a CCB, did not reveal any chemical
constituents that rise to hazardous waste levels.

None of the analytical results from coal ash samples we have reviewed were at levels for
TCLP metals that approach the concentration that would categorize either coal ash or
gypsum as a characteristic hazardous waste. We have great success in the beneficial
reuse of CCBs. The Department strongly supports continued regulation of CCBs as solid
wastes subject to the RCRA Subtitle D Program. Regulating coal ash and gypsum as a
hazardous waste greatly reduces the opportunity to beneficially reuse this waste and would
increase the coast of CCB waste management by at least an order of magnitude.

Regulatory Standard Recommendations for CCBs.

In Tennessee, the Department sees necessary regulatory management of CCBs during
three distinct handling activities: Management and Disposal in Surface Impoundments,
Disposal into Landfills, and Beneficial Use. Regulatory standards for the material must be
standardized from the point it is first generated.

A. CCB Surface impoundments

" 1. Surface impoundments shouid be regulated under the state Solid Waste
Management Program. Qutfails would continue to be momtored under the Water
Quality Control Act.

2. Often surface impoundments are closed as solid waste landfills after having been
filed with coal ash. Existing standards for disposal facilities should be used in
designing these facilities.

3. New and Expansion of Surface Impoundments - The Department is evaluating
whether new surface impoundments and expansions of existing CCB surface
impoundments should be required to meet new design criteria and operating criteria.
Any new regulations will be developed under the state Solid Waste Management
Program

a. Design requirements should include:

i. A stipulation stating either (1) the surface impoundment shali be used for
treatment and storage for CCB with CCB removed for disposal or beneficial
reuse or (2) the surface impoundment shall be closed as a solid waste
landfili;




ii. Design criteria based on the chemical characteristics of the CCB;

iii. Appropriate containment measures ( e.g. finer);

tv. Ground water monitoring system;

v. Installation of piezometers to monitor ground water levels around surface
impoundment;

vi. Siting . criteria which determines the site geologic conditions. stipulating the
site is geologically stable and speclf:es separation from ground water and
streams;

vii. Geolegic buffers;

viii. Stability analysis; :

ix. Closure plan with cap design;

x. Post closure plan; and

xi. Financial assurance.

b. Operating criteria shouid include: .

i. Structural stability inspection program for |mpoundments utillzmg dikes;

i. Weekly measurement of free board;

iit. Weekly inspections for seepage with requirements for immediate repair if
seepage discovered,;

iv. Regular maintenance of dikes including removal of trees, shrubs, bushes,
etc. growing in the dikes;

v. Ground water monitoring with semi-annual sampling for total metals;

vi. Operating methods for ash removal, if removed

4, Existing CCB Surface Impoundments — These units should be required to meet
specific operating criteria and to meet new requirements for financial assurance and
closure. These regulations are likely to be developed under the existing state Solid
Waste Management Program.

a. Requirements should include:

i. Submission of a permit application including the engineering design of the
surface impoundment if not previously submitted;

ii. A stipulation stating either (1) the surface impoundment shall be used for
treatment and storage for CCB with CCB removed for disposal or beneficial
reuse or (2) the surface impoundment shall be closed as a solid waste
landfill; '

iii. Installation of ground water monitoring wells and semi-annual ground water
monitoring for total metals;

iv. Installation of piezometers to monitor ground water levels around surface
impoundment;

v. Conduct a structural stability and integrity analysis with plans for repair or
closure if structural stability and integrity are in question;

vi. Require scheduled structural stability testing and integrity analysis;
vii. Weekly measurement of free board;




viii. Weekly inspections for seepage with requirements for immediate repair if
seepage discovered:;

ix. Regular maintenance of dikes including removal of trees, shrubs, bushes,
etc. growing in the dikes; :

x. Closure plan with cap design;

xi. Post closure plan;

xii. Operating methods for ash removal, if removed and

xiii. Financial assurance.

B. CCB Landfills

1.

Landfills constructed to receive CCBs should be regulated under the emstmg state
Solid Waste Program.

The Department is evaluating whether new and expansions of existing CCB landfills
should be required to meet new design criteria and operating criteria. Any new
regulations will be developed under the state Solid Waste Program. Tennessee
believes this is best achieved by permitting monofil disposal facilities following the
Tennessee Class Il Industrial Landfill design criteria. The Class Il Industriai Landfill
design criteria are equivalent to the design criteria for Class | Municipal Landfills with
an opportunity for variances upon approval by the Department. Standards would
include the requirement for a leachate collection system and financial assurance.

Existing CCB landfilis should be required to meet specific operating criteria and to
meet new requirements for financial assurance and closure. These regulations will
be developed under the state Solid Waste Program.

Reguirements should include;

a. Installation of ground water monitoring wells and semi-annual ground water
monitoring for total metals;

b. Installation of piezometers to monitor ground water ievels around surface the
{landfill;

c. Conduct an initial structural stability and integrity analysis with plans for repalr or
closure if structural stability and integrity are in question;

d. Require scheduled structural stability testing and integrity analysis; -
. Weekly inspections for seepage with requirements for immediate repair if
seepage discovered,;
f. Regular maintenance of berms mcludlng removal of trees shrubs, bushes, etc.
growing in the berms;

. g. Closure plan with cap design;

h. Post closure plan; and
i. Financial assurance.

4. Beneficial Reuse of CCBs




Tennessee successfully promotes CCBs in beneficial uses. CCBs often have the
physical properties to be used beneficially in structural fills and other projects. Given
the goal to reduce solid waste and beneficially reuse materials that are solid waste in
lieu of virgin products, regulatory flexibility should be maintained to allow CCBs to be
used as structural fill material, cement and concrete amendment, etc. The
Department maintains clear regufatory requirements that stipulate that each source
of the CCBs must meet specific physical and chemical properties before the
proposed beneficial reuse is approved by the state. _
Tennessee strongly recommends that any regulatory framework adopted by US EPA
should not limit the ability to reuse CCBs beneficially.




Buddy Garcia, Chaitman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Cosznissioner
Mark R, Vickery, P.G., Executive Direclor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

August 24, 2009

Ms. Lisa Jacksan

Administrator

U.S. Environmental Protection Agency
Arief Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue NW
Washington, D.C. 20480

Re: Reguiation of Coal Combustion By-Products

Dear Ms. Jackson:

The Texas Commission on Environmenta! Quality (TCEQ) understands that the U.S.
Environmental Protection Agency {EPA) is considering several options relating to the regulation
of coal combustion by-products {CCBs). A change in the federal regulation of CCBs could have
a substantial impact on the management of CCBs in the State of Texas. We appreciate the
opportunity to submit our comments and concerns which are similar in nature to those we
submitted to EPA in June 2008.

We understand that EPA is considering regulating CCBs under Subtitle C of the Resource
Conservation Recovery Act (RCRA) or under Subfitle D of RCRA and is also evaluating whether
to require closure of all active surface impoundments managing CCBs. Of the fwo options, the
TCEQ believes that the best management aiternative for regulating CCBs would be under
Subtitle D of RCRA.

Most states, including Texas, have developed programs that reguiate the management and
disposal of CCBs, On May 22, 2000, EPA issued a determination that state regulatory
programs were adequate to ensure proper management and disposal of CCBs. In addition, in
2005, the EPA and the U.S. Department of Energy determined that such state regulatory
programs have become even more stringent. The TCEQ believes that the regulatory program
in Texas will ensure that CCBs are managed and disposed in a manner pratective of human
heaith and the environment. :

Should EPA determine that federal regulation of CCBs is necessary and appropriate: the TCEQ
believes that CCBs should be regulated under Subtitle D of RCRA, rather than under Subtitle C
of RCRA. Coal combustion waste in Texas does not exhibit any of the characteristics of a
hazardous waste based on extensive analytical testing required by TCEQ Industrial Waste

P.O.Box 13087 * Ausiin, Texas 78711-3087 ® 512-239-1000 ¢ Iniernet address: www.fceq.state.beus
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Ms. Lisa Jackson

LS. Environmental Protection Agency
Page 2 :
August 24, 2009

-Regulations. Regujation of CCBs under Subtitle C could potentially cause negative impacls,
such as deterring beneficial use.

A significant amount of the CCBs generated In the State of Texas is uséd in beneficial ways that
do not pose a threat' fo human health or the environment. The beneficial use of CCBs
conserves the resources for which CCBs are substifuted. In addition, the beneficial use of
CCBs reduces the total amount of waste destined for land disposal and preserves landfill space.
Using coal ash as a substitute for cement in highway construction and other beneficial
applications would reduce the amount of waste. EPA has acknowledged in its own publication
that typically a ton of coal ash compacted to 70 pounds per cubic foot takes up approximataly
28 cubic feet of landfill space and that for every million tons of coal combustion products
beneficially used reduces the need for 656 acre-feet of landfill space. Regulation of CCBs
under RCRA Subtitle C would discourage its beneficial use and instead cause the disposal of a
valuable resource in landfille and surface impoundments,

The TCEQ appreciates the EPA's consideration of these comments.

Sinceraly,

Mark R--Vickery, P,
Texas Commission on Environ




- Ms. Lisa Jackson
U.S. Environmental Protection Agency
Page 3 :
August 24, 2009

bec:  Mr. Minor Hibbs, Chief Engineers Office — MC'i 68.
Mr. Earl Lott, Directer, Waste Permits Division — MC 126
Mr. Richard A, Hyde, Deputy Director, OPR — MC 122




: Excerpt from
Compilation of State Comments received by ASTSWMO
regarding EPA Proposed Regutation of CCB

This compilation incorporates responses received by ASTSWMO as of March 31, 2009, from:

Colorado, Florida, Hawaii, lowa, Kansas, Michigan, Missouri, Ohio, South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin.

The compilation includes copies of letters sent by some of these States directly to EPA.

Virginia

The Commonwealth of Virginia has established a comprehensive program to regutate coal
combustion waste under the oversight of the Virginia Department of Environmental Quality
(DEQ). The Virginia Solid Waste Management Regulations (VSWMR), 8 VAC 20-80, provide
criteria for facilities that store, treat, or dispose of solid waste. Facilities that will dispose of coal
combustion waste (CCW) in a landfill are required to meet the industrial landfill provisions of the
VSWMR, fo obtain a permit in accordance with those regulations, and are subject to regular
inspection by solid waste compliance staff. These industrial landfill requirements provide
standards for siting, design, operation, monitoring, closure, and post-closure of the landfill. The
VSWMR also allow for cerfain exclusions and exemptions from CCW's regulation as a solid
waste when the material is beneficially reused (i.e., when used in manufacturing of products,
used as base/sub-base fill under footprint of road, building, or other sfructure, and other uses as
exciuded/exempted by this regulation). Additionally, Virginia has promulgated a separate
regulation, the Coal Combustion By-Products Regulation, 8 VAC 20-85, which provide
regulatory criteria for the use, reuse, or reclaiming of these materials by applying them to or
placing thern on land in a manner other than addressed in the VSWMR. Coal combustion by-
products (CCB) are defined as residuals, including fly ash, bottom ash, boiler siag, and flue gas
emission confro! waste produced by coal- fired electrical or steam generating units, CCW's
managed within surface impoundments and lagoons are regulated under state water control
laws. These units are permifted and inspected by Virginia's water program.

As detailed above, Virginia has an effective regulatory program for management of CCW/CCB.
EPA’s proposal to issue reguiations regarding the management of CCW may impact these
regulations and programs. The potential implications to Virginia's beneficial use of CCB for
each of EPA’s presented regulatory opfions are:

(1) Requiate under RCRA Subtitle D (this was the decision made in 2000)
The effect on current aliowed beneficial uses should be minima! unless specific prohibitions
are included in this regulatory action.

(2) Regulate under RCRA Subtitie C (likely using the authorities confained in Section 3004(x) of
RCRA) .
if EPA was to regulate CCW as a hazardous waste under the RCRA Subtitle C authorities,
Virginia would no lohger allow these materials to be beneficial reused under our CCB
Regulations (8 VAC 20-85) and, also, there would be no beneficial reuse
exclusions/exemption under our Virginia Solid Waste Management Regulations (8 VAC 20-
80), as well.




(3) Regulate under a hybrld sxstem of RCRA Subtlties C and D

The effect of this option will most likely depend on the regulation developed by EPA.
Possibly some beneficial uses may still be allowed contingent upon how EPA will classify

CCw.

It shou!d be noted that full effect of this action will not be known until proposed language is
provided by EPA. However, any decisions to regulate the management and disposal of coal
ash will likely have an implication for Virginia’s regulatory programs including: the need to
undertake regulatory action; authonzat!on/approval for implementation (if necessary); budgetary
impacts; and staffing/worklioad resource issues related to implementation (i.e., possible
permitting/compliance/enforcement program impacts. The implications could have a dramatic
impact on the all ready strained budgets of many state environmental agencies. it is hoped that
EPA’s decision will include review of the work that many states, including Virginia, have
undertaken to regulate coal combustion waste.




COMMONWEALTH of VIRGINIA

DEPART MENT OF ENVIRONMENTAL QUALITY
Street address: 629 East Main Street, Richmond, Virginiz 23219

1. Preston Bryant, Ir. Muiling address: P.0. Box 1105, Richmond, Virginia 23218 David K. Paylor
Secretary of Nafurai Resources TDD (804) 698-4021 Director
www.deq. virginia.gav (804) 698-4000

1-800-592-5452
September 30, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency -
Ariel Rios Building, Mail Code:1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460 '

Dear Administratof Jackson:

The Virginia Department of Environmental Quality (VADEQ) would like to take this
opportunity to relay our concerns regarding possible regulatory actions for coal combustion ash
(coal ash) by the United States Environmental Protection Agency (EPA), There have been
recent indications that EPA may be contemplating regulation of coal ash under the Resource
Conservation and Recovery Act (RCRA) Subtitle C and that a predominant factor is for EPA to
have enforcement authority. VADEQ believes that reason alone is inadequate for such a costly
action; and, it does not adequately consider the states responsibilities and authority to manage
coal ash under their own laws and regulations. '

In Virginia, coal ash is regulated as a solid waste under our state authorities and is treated
in a like manner to other industrial solid wastes. Our regulations provide requirements for coal
ash management as a solid waste, including appropriate criteria for disposal units. These
regulations also allow for its beneficial reuse in a manner that is protective of human health and
the environment. Virginia, like many states, has a strong solid waste management program. Our
solid waste statutes include entfforcement authorities, as was demonstrated to EPA when we
obtained approval for our municipal solid waste program (a2 RCRA Subtitle D program).
Virginia has an ongoing process to evaluate its Subtitle D program including regulations that
allow for the beneficial reuse of waste materials. We are cormitted to continucusly improving
this process.

VADEQ does not support the possible regulation of coal ash under RCRA Subtitle C for
the following reasons: -

» Coal ash very rarely fails the Toxicity Characteristic Leaching Procedure or any other
hazardous waste characteristic to warrant characterization as a hazardous waste.
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» Defining coal ash as hazardous waste will either climinate or drastically reduce appropnate
beneficial reuse.

~  There is not an adequate amount of statewide capacity in Virginia to manage this material as

a Subtitle C hazardous waste. In a recent survey conducted by ASTSWMO, 96 % of states
indicated that they, like Virginia, have no disposal capacity to assimilate this new waste
stream into a Subtitle C facility.

* Regulation under Subtitle C would undermine the nghts and respons1b1htles of a state witha
delegated Subtitle D program. :

s Regulation as a hazardous waste presents an unnecessary burden on already strained state

budgets as it will require additional budgetary and staff resources for the necessary actions
regarding regulations, authorization, siting, permitting, compliance, and enforcement.

Given an uncertain environmental benefit and for the reasons stated above, regulation of
coal ash under RCRA Subtitle C is unwarranted in our view. Virginia urges EPA to consider the
use of RCRA Subtitle D as a mechanism to control and manage the environmental aspects
associated with coal ash.

David K. Paylor

DXP:ewf
cc: Mathy Stanislaus, EPA Assistant Administrator
for the Office of Solid Waste and Emergency Response
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April 10, 2009

Mr. Matt Hale, Director

Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Ave. NW

Washington, DC 20460

‘Re:  EPA Regulation of Coal Combustion Waste

Dear Mr. Hale:

On behalf of West Virginia Department of Environmental Protection (WVDEP) I thank
you for the opportunity to comment on the potential federal regulation of coal combustion waste.

Of the three basic regulatory proposals recently outlined by EPA, WVDEP’s position is
that coal ash disposal facilities should continue to be regulated under RCRA Subtitle D, Coal is
extremely important to the State of West Virginia as both a valuable natural resource and as an
export commodity. Moreover, coal is burned to produce approximately 99% of our State’s
electricity. While our State’s future energy plan calls for renewable sources such as wind energy
to become an increased percentage of our State’s energy portfolio, the burning of coal shall
continue to play a large role both for West Virginia and for our nation well into the middle of the

century.

Coal combustion disposal facilities have been successfully regulated in West Virginia as
solid waste facilities under RCRA Subtitle D for many years. In light of the serious nature of the
coal ash release in Tennessee last December, it is inarguable that enhanced scrutiny and
evaluation of coal combustion disposal practices, as well as a more aggressive oversight of those
disposal facilities, must be undertaken. However, a decision to designate coal combustion
wastes as hazardous waste under RCRA Subtitfle C may turn out to be counter-productive in at
least two areas. First, the work of EPA’s Resource Conservation Challenge program to promote
and encourage the recycling of coal combustion products as material to be beneficially used in
roads, bricks and in other building materials would be made much more challenging should coal
combustion waste become designated as a hazardous waste (especially from a perception
standpoint). The other major problem arising from the regulation of coal combustion waste
under RCRA Subtitle C would be the additional resource burden imposed on both coal ash
disposal facilities and on the regulating agency. This significant additional burden is in regards

Frometing a healthy environment,
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to the workload and procedures necessary to secure timely perrmttmg, closure and posmble
remedial activities as hazardous waste facilities.

We believe that the track that EPA and the States are now following is a good one. ‘As
you know, we are currently evaluating all coal combustion waste facilities as they exist today.
As we evaluate, we will provide aggressive oversight of these facilities to ensure that releases,
both catastrophic and minor, do not occur. We believe that the continued regulation of coal
. combustion waste under Subtitle D, and the strengmemng of Subtitle D coverage where

warranted is the best approach.
Thank you very much for this opportunity to comment.
Sincerely,

~
RaeSsese

Randy C. Huffman
Cabinet Secretary
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March 16, 2009

Matt Hale, Direcior

U.S. Envirpnmental Protection Agency
1200 Pennsylvania Ave, NW

Mail Code 5301P

Washington, D.C. 20460

SUBJECT: State Implications of Regulamry Options for the Management of Coal Combustion Waste

Dear Mr. Hale,

Thank you for the opportunity to provide input regarding the U.S. Environmental Protection Agency’s re-
evaluation of regulatory options for the management of coal combustion wastes {(CCW) and the potential
implications for State regulatory programs.

The State of Wisconsin has formally provided testimony and submitted comments on this issue in the past, but we
wish to reiterate our opposition to regulation of CCW as a listed waste under RCRA Subtitie C, or to a hybrid
approach, such as has been used with cement kiln dust (CKD). Copies of our 1esponses are attached (o this letter
along with a sumrnary table of our estimated rate of beneficial reuse of CCW in 2006.

To summarize, we believe that regulation of CCW under the current structure of RCRA Subtitle C is
inappropriate given the level of environmental hazard posed by these materials. We remain deeply concerned that
such a categorization would have a significant adverse impact to our ongoing successful efforts to beneficially
reusc these maieriais. This beneficial use program avoids the need for fandfill space with its associated impacts,
reduces greenhouse gas emissions, provides for water conservation and reduces energy consumption, We
recommend that if federal regulation of CCW is determined to be necessary, these wastes be reguiated using the
existing regulatory model for municipal solid waste under Part 258 of RCRA Subtitle D.

I you have any further questions, please contact Gene Mitchell, Ch1ef of our Recycling and Solid Waste Section
at (608) 267-9386 or gene.mitcheli@wisconsin.goy

Sincerel

Allen K. Shea, Administrator
Air and Waste Division
Wisconsin Department of Natural Resources

ce: Gene Mitchell/ Phil Fauble - WA/5
Kerry Callaban - ASTSWMO

dnr.wi.gov
wiscaonsin.gov

Printed on
Rocyded
Papar
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WISCONSIN
DEPT. OF NATURAL RESOURCES

March 9, 2009

. Via E-mail
Susan Mooney
Land and Chermicals Division, U.S. EPA

77 W. Jackson
Chicago, IL 60604

Subject: State Implications of Regulatory Options for Coal Ash

Dear Ms. Mooney:

Thank you for the opporfunity to provide inpui regarding EPA s re-evaluation of regulatory options for coal ash,
and the potential implications for State regulatory programs,

Wisconsin utilities generate more than one million tons of coal ash per year, Approximately 86% of this ash is
beneficially used or reused, Fly ash is substituted for lime in the production of concrete, and used as a substrate
material in highway construction. Fly ash and bottom ash are also used as geo-technical fill for building
construction pmjects and in mine reclamation, and as a daily cover at municipal solid waste landfills, In addition,
one utility has been ‘mining’ its ash landfill and using it as 2 fuel, because there is sufficient BTU value left in the

ash.

QOur experience has been that contaminant levels in ash are generally not high enough to trigger a characteristic
determination, and therefore we do not believe it warrants regulation as a hazardous waste. If coal ash were to be
regulated under RCRA subtitle C, the options for beneficially using or reusing the ash would be significantly
impacted and severety limited. Under both the federal and Wisconsin’s hazardous waste rules, many hazardous
wastes that are reused as products or that are legitimately recycled are exempt from regulation or have
significantly reduced regulation. However, recyclable hazardous wastes that are “used in a manner constituting
disposal’ (applied to or placed on the land, or used to produce products that are placed on the 1and) are more
stringently regulated. This would be the case if coal ash were to be regulated under RCRA subtitle C, and it
would effectively eliminate the beneficial uses of the ash in our state,

Although some uses of the fly ash may still be allowed under the hazardous waste rules (e.g. in concrete
production), due to the liability and stigma attached to using a hazandous waste as a product, we predict that the
utilities will choose to dispose of the ash instead of trying to reuse it. Since Wisconsin does not have any active
permitted hazardous waste landfills or surface impoundments, the only option for the matenai would be to send it
out of state for hazardous waste disposal.

As stated in our February 11, 2008 comments to U.S. EPA regarding the Nofice of Data Availability on the
Disposal of Coal Combustion Wastes int Landfills and Surface Impoundments (Docket ID No. EPA-HQ-RCRA-
2006-0796), we also do not agree with direct regulation of coal ash disposal facilities under Subtitle D of RCRA.
This is finpractical, given the staffing levels in the solid waste programs at the Regional level and the physical
separation that the staff would have from regulated facilities. It is also duplicative of the functions that already
exist in state environmental reguiatory agencies.

dnr.wi.gov
wisconsin.gov : ey
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We agree that there should be minimum national standards promulgated by EPA for the proper storage,
management and disposal of coal ash; however, we recommend using the model provided by the muonicipal solid
waste (MSW) landfill regulatory structure in Part 258 of Subtitle D of RCRA. This progran Inciudes setting
basic contents in federal rules and having the EPA regions review and authorize state tules for adequacy. This
would take advantage of the resources that the states have to offer and the procedures and precedent set by the -
Part 258 MSW landfill rules.

Given Wisconsin’s history with the management and reuse of coal ash, we believe that we have demonstrated a
successful progtam which protects human health and the environment, while reusing materials that reduce costs
and address energy and climate change issues as well. This demonstrated success could serve as a model for
regulation at the federal {evel.

Again, thank you for the opportunity to submit comments on this important issue. If you have any questions
about our comments, please do not hesitate to call me at 608-267-0545.

Sincerely,
‘%a.,ﬂ.c(; l'/lsﬂ""l‘”‘f"“’h

Joanie Buimns
Bureau of Waste and Materials Management
Wisconsin Department of Natural Resources

Cc: Margaret M. Guerriero ~ U.S EPA Region 5 Director, Land and Chemicals Division
Gene Mitchell - WA/S
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June 6, 2008

The Honorable Jim Costa, Chair
Subcommittee on Energy and Minerals
Comunittee on Natural Resources

1J.S. House of Representatives :
1626 Longworth House Office Building
Washington, D.C. 20515 :

SUBJECT: Beneficial Use and Disposal of Coal Combustion Wastes in Wiscansin

Dear Representative Costa:

T would like to thank you and the members of the House Subcommitiee On Energy and Minerals for the
opportunity to provide information regarding our experience with the beneficial reuse and disposat of coal
combustion wastes (CCWs) in the State of Wisconsin. Iregre! not heing able to testify to the
Subcommittee in person, but trust that these written comments will assist you in your deliberations on this
important topic, '

We have previousty provided the U.S. Environmental Protection Agency (EPA) with related comments in
response to the Notice of Data Availability (NODA) for the Disposal of Coal Combustion Wastes on
February 11, 2008 and presented a summary of our environmental data regarding coal ash disposal sites
to the National Research Council (NRC) for inclusion in their March 1, 2006 report Managing Coal
Combustion Residues in Mines,

Under Wisconsin statutes, CCWs are considered solid wastes and their use and disposal have been
regulated by the state accordingly since the eatly 1970’s, Current regulations limit land disposal to
licensed, engineered disposal facilities under our NR 500 series of administrative ntles. Since 1998, use
of CCW material for productive geotechnical and civil engineering purposes has been govemed by a new
rule, ch, NR 538, Wis. Adm. Code, developed specifically to regulate the beneficial reuse of industrial
byproducts.

We believe same level of regulation of these materials is necessary, Our administrative rules have grown
out of our firsthand experience with numerous CCW disposal sites and the coltection of decades of
groundwater and other environmental data, We have observed that CCWs can cause significant adverse
environmental impacts when improperly managed. Two of the most serious damage cases were profited
in detail in the NRC report; a number of other disposal sites in Wisconsin have caused significant
environmental impacts as well. Documented impacts have included threats to human health and welfare
due to contamination of aquifers providing water to private water supply wells, impacts to surface waters,
and direct toxicity to plant life.

Although contaminants and concentrations have varied considerably from location to focation due to
differences in coal sources, combustion methods and disposal practices, we have identified boron and

dnr.wi.gov
wisconsin.gov _ Pitdon
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House Subcommittee on Euergy and Minerals

sulfate as the two most common CCW constituents exceeding Wisconsin's groundwater quality
standards, Additional containinants exceeding groundwater standards at or near CCW disposal sifes have
included arsenic, selenium, manganese and, to a lesser extent, molybdenum and lead, Other changes to
groundwater quality caused by CCW constituents, such as increased hardness or alkalinity, can diminish
the acceptable end uses of groundwater even if specific health-based standards are not exceeded. '

Abundant evidence exists to show that uncontrolied CCW disposal can cause environmentaf harm. In
Wisconsin it is the older, unlined CCW landfills and ash sluicing facilities that have been responsible for
the vast majority of the documented adverse impacts. By contrast, substantial monitoring and
performance data affirm that Wisconsin's ¢urrent regulatory requirements for lined CCW landfills with
leachate coflection systems have been very effective in protecting groundwater and surface water
tesources, as have engineered final cover systems on the older, unlined CCW landfills.

Our monitoring data support, that CCWs can be safely and effectively reused in a variety of different

_projects, especially as an active ingredient in cement manufacture and as geotechnical fill in highway
embankments, airport runway improvements and other civil engincering applications. In fact, of the
approximately 1,131,000 tons of CCWs produced in Wisconsin in 2008, over 974,000 tons were
beneficially reused under our regulations. That is an effective recycling rate of 86 percent. One major
utility was able to achieve a CCW recycling rate of over 100 percent by beneficially reusing not only
virtually ait of their CCW as it was generated, but also coal ash previously disposed of in a nearby
landfill. The reuse of CCW materials in Wisconsin, subject o the design and monitoring standards we
have implemented, has not caused discernible environmental impacts. Based on our experience, we are
convinced that a responsible and environmentally protective regulatory framework can be developed that
encourages the beneficial reuse of CCWs, and establishes sensible minimum criteria to safely dispose of
CCW material if Jandfilling is unavoidable,

While we support the creation of a basic national framework on the disposal and use of CCWs, we
caution that there are too many variables at work to justify a set of detailed, one-size-fits-all regulations or
approaches for the entire country, For instance, groundwater monitoring for the chemically conservative
elements boron and sefenium works very well in Wisconsin due fo our temperate climate and abundance
of high quality groundwater near the surface. States in miore arid climates with high natural backgrounds
of these elements may not find this monitoring system very effective, Most importantly, the states vary
considerably in their dependence on groundwater as a drinking water supply and in existing ground water
and surface water regulatory structures, States and regions also differ with respect to available use
markets for CCW materials, Federal regulations should not preempt states from providing additional
necessary protections fo their groundwater and surface water resources, and should account for the
variability that does exist amongst states.

We believe anty broad national approach developed under the auspices of U.S. EPA for the proper
management and monitoring of CCW disposal sites should reserve to the states the ability to regulate
CCWs beyond the federal minitnums in a manner they feel is most appropriate given their particular
circumstances. The U.S. EPA should continue its effoits to work with the states and other stakeholders to
find appropriate beneficial reuses for these materials, thereby minimizing the Iong~term environmental

- costs of maintaining landfills.

Onc way to establish such a framework might be through a federal/state effort to develop and actively
disseminate CCW landfill and beneficial use design guidelines upon which specific state requirements
could be superimposed. U.S. EPA could convene such an effort and also facilitate discussions on markets
for beneficial reuse of these materials. Alternatively, the U.S. EPA could establish federal rules that set
out certain minimum requirements for disposal and reuse, If federal rule making for CCW disposal is
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pursued, we suggest using as a modet the existing municipal solid waste (MSW) fandfill regutatory
structuse in Part 258 of Subtitle I of RCRA. This program includes setting basic rule contents in federal

sules and having the EPA regions review and authorize state rules for adequacy. This would take

advantage of the resources that the states have to offer and the procedures and precedent set by the Part

258 MSW landfill rules.

rmation to this Committee. We look forward to
ic with the U.S. EPA and other states. We think we
beneficially reuse CCWs and we would be

~ Again, thank you for the opportunity to provide info
engaging in 2 cooperative effort on this imporiant fop
have a particutarly effective program in place t0 manage and
glad to share further details of our experiences as well as our environmental data.

Sincerely,

Sfbem- T
Suzanne Bangert, Director

Bureau of Waste and Materials Management
Wisconsin Department of Natural Resources

cc: Holly Wagenet ~ via email
Wendy VanAsselt - via email
Margaret Guerrieto — EPA Region 5
Gene Mitchell - WA/S )




2006 Coal Combustion Byproducts Production and Beneficial Reuse

FLY ASH BOTTOM TOTAL BENEFICIALLY | BENEFICIALLY | TOTAL
PRODUCED ASH (SLAG) | PRODUCED REUSED FLY USED BOTTOM | BENEFICIALLY
{TONS) PRODUCED ASH (TONS) ASH{(SLAG) USED
(TONS) (TONS)
Alliant 250,000 115,000 365,000 145,600 65,000 210,000
WE 443,760 30,890 534,650 443,760 90,390 534,652
Energies '
WIPublic |} 148,806 45672 194 478 148,806 45,672 194 478
Service® ‘
Corp.
(WPS() _
XCEL 11,903 3,095 15,000 11,005 3,005 15,000
Energy” ' :
Madison 9,618 246 9,864 96138 38 9,656
Gas &
Electric
(MG&E)?
State of 12,113 10,385
Wisconsin :

' Bayfiont Power Plant burns tires, wood waste, RR ties, etc. in addition to coal
? Blount Street Plant only produces Class “F” ash; will be phased out in 2011

Total Coal Combustion Byproduet Production in 2006: 1,131,105 tons (approximate)
974,171 tons (approximate)

Total CCB Beneficially Reused in 2006:

2006 Recycling Rate:

86 percent




March 26, 2009

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Constitution Avenue, N.W.

Mail Code 1101A

Washington, DC 20460

Dear Administrator Jackson:

Recently, the U.S. Environmental Protection Agency (EPA) announced that it
would be undertaking the development of a regulatory proposal for the disposal of
coal combustion waste (coal ash) by the end of the year. This announcement follows
on the heels of several Congressional actions to address the matter, including Senate
Resolution No. 64 and a bill introduced by House Natural Resources Committee
Chairman Nick Rahall IT (H.R. 493). As state agencies responsible for regulating the
placement of coal ash at both coal and noncoal mines nationwide, we have a vested
interest in EPA’s future proposal and request the opportunity to work closely with
EPA as co-regulators in the development of the proposal, whatever form it may take.

As you know, in May of 2000, the U.S. Environmental Protection Agency
(EPA) published a Notice of Regulatory Determination on Wastes from the
Combustion of Fossil Fuels. Among other things, and of particular concern to the
states, EPA found that, although coal combustion wastes (CCWs) did not warrant
regulation under subtitle C of the Resource Conservation and Recovery Act (RCRA)
as “hazardous waste”, the agency had determined that national reguiations under
subtitle D of RCRA and/or possible modifications to existing regulations established
under the Surface Mining Contro] and Reclamation Act of 1977 (SMCRA) are
warranted when these materials are used as fill in surface or underground mines.
IMCC was especially concerned about the “mine placement” aspects of the
determination given the significant interplay between approved state regulatory
programs under SMCRA and any potential adjustments to the SMCRA federal
regulations (which serve as a template for state regulatory programs).

Following publication of EPA’s notice, IMCC took the lead on behalf of the -
states to address the matter and initiated a series of discussions between states, the
Office of Surface Mining (OSM) and EPA concerning next steps pursuant to the
regulatory determination. The first of the state/federal dialogues occurred in May of
2001 and over the course of the next three years, the parties shared and discussed
information and analyses of their respective regulatory programs under SMCRA and




E

"RCRA. The states also provided data and information from state approved permits where mine

placement was predominant to demonstrate the types of environmental controls applicable in
these situations and the environmental protection afforded by exiting regulatory standards.
Copies of the various documents and notes generated at the four state/federal dialogues are

. available at www.epa.gov/epaoswer/other/fossil/index.htm.

On March 1, 2006, the National Research Council (NRC) within the National Academy
of Sciences released a report entitted Managing Coal Combustion Residues in Mines. The
study was in response to a request from Congress and was initiated in June of 2004, The NRC

“conducted the study to examine the health, safety, and environmental risks associated with

using coal combustion residues (also referred to as coal combustion wastes or coal ash) in
reclamation at active and abandoned coal mines. The study was to determine whether CCWs

" were placed and disposed of in coal mines with adequate safeguards and whether this activity is

degrading water supplies in coal mines in contravention of SMCRA. IMCC, on behalf of the
states, once again provided data and information to the NRC regarding the nature and status of
state regulatory program requirements for the placement of CCWs in mines;

Most recently, IMCC submitted statements to the House Energy and Mineral Resources
Subcommittee for inclusion in the record of two hearings held by the Subcommittee: one on
June 10, 2008 regarding “How Should the Federal Government Address the Health and
Environmental Risks of Coal Combustion Wastes?” and another on February 12 concerning
H.R. 493, the “Coal Ash Reclamation, Enviromnent and Safety Act of 2009”. Copies of those
statements are attached. In both statements IMCC articulates the perspective of the states as
primary regulators in the area of mine placement concerning the development of any new
federal regulatory program by OSM or EPA. In this regard, we would note that OSM has
already developed a draft proposed rule on mine placement which we believe serves as an
reasonable starting point for further discussions about developing a new federal regulatory
framework,

'The states, through the IMCC, have been active participants in the regulatory
development arena with OSM and EPA over the past ten years. As noted in the attached
resolution adopted by IMCC, we trust that we will continue our close working relationship on
this important matter. In this regard, we would request an opportunity to meet with you or
members of your staff to discuss the specifics of your regulatory proposal and provide early
input from the states.

Sincerely,

Gregory E. Conrad
Executive Director

Attachment

ce. All Commissioners
Matthew Hale
Richard Kinch

Glenda Owens, OSM
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% Arizona Department of Transportation
| ~Intermodal Transportation Division '
AD m-r ' 206 South Seventesnth Avenue Phoenix, Arizona 85007-3213

Foyd Roshrich Jr,

Janice K, Brewer :
Statn Engineer.

Goyamar i ' S '
. L S Aupust 4, 2009
John 8. Halikowski ‘ :

Dirgetar :

The Honor ablc Lisa J'aclxson L
Administrator, Environmental Protcci.ton A"enuy
Roons 3000, Ariel Rios Building

1200 Pcnnay}.vanm Avenie, N.W.

Washington, D.C, 20460

Tear Ms J ack*;on .

It has recenily been broughi to our attention, by the American Coal Ash Association {ACAA), that the
Environmental Protection Agency. (EPA) is considering new envirommenial regulations for coal
combustion by-products, specifically fy ash. This hag occwrred as a result of the failure of a wet ash’
impoundment ot the Tennessee Valley Auihority's Kingston, Tennessee facility.

In previous deterininations by the EPA (1993 and 2000) these coal combusticn by-products, incinding
fly ash, did not warrant regnlation as hazardous wasie materials. Reclassification of these by-products
as hazardous wasté rhaterials could put the Arizona Department of Transportation (ADOT) as well as
other DOTs throughowt the Uniited States in a very precarious position with the EPA, the United
States Department of Transportation (USDOT), and Federal Highway Administration (FHWA) all of
whom have been strongly advocating the use of fly ash not only in concrete but in a wide varicty of
other uses for highway and bridge construction since the early 19707s.

A ]_mbhcauon titled “Fly Ash Facls for Highway Eangmer:rs ' provides valuable information regarding
the many uses of fly ash. This publication is sponsored by the USDOT through the FHWA, in
cooperation with the ACAA and the BPA, The second paragraph in the preface of this publication
states, “FIv ash has been used in roadways and tersiate highways since the early 1930°s. In 1974,

- the Federal Highway ddministration encouraged the use of fly ash in concerete pavement with ‘Notice -

N-3080.4", witich wrged staies to allow partial substitution of flv ash for cemeni whenever feasible. In
addition, in Jumuary 1983, the Environmemal Profection Agency published federal comprehensive
procurement guidelines for cement and concrete containing fly ash fo encowrage the utilization of fly
ash and gstablish compliance deadlines”.

The benefils of mixing fly ash in concrete are mauy, including abaling alkali-silica reaciivity (ASR),
providing a higher ultimale strength without adding more cement, improving workabilily, Increasing

resistance to sulfate atlack, redocing permeability, increasing durability which leads o a longer fife for
the concrete structure, heiping to reduce shrmkagc and resuliing in lower costs for concrete structures
and producls
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The use of fly ash in concrete, earth stabilization, structura} and cmbankment. fills, base coUrse
stabilization, (lowable fills, asphalt pavements, grouts, etc provides a substantial reduction in
greenhouse gases such as carbon dioxide (CO3). ' ' ' -

If the DOT's ate not allowed 1o tise fly ash in highway and bridge consiruction, CO; emissions ffom
the produciion of cement and other products will incresse greatly since riore cement and other
cemertitious materials will be required to meet the strength, durability, ASR abatement, and réduced
permeability requirements of the conerete used in our highways, bridges, and othér related concrele
structures. ' e R S : S

In addition, cement (and ultimately concrete) costs will escalate due to the need for more cethent in the
concrete to meet the strength requitements.  Sinee more cement will be needed and produced, more
CO; gases will also be emitted. ' : '

The Cholla Electric Generating Station in Arizona recycles over 90% of the fly ash that it penerates for
use in a vaniely of applications, Several other generating stations in Arizona also Tecycle a very high
percentage of their fy ash. This high percentage use of recycled fly ash elps to reduce the need for
niore [y ash storage ponds and ultinrately contributes to lower elecirical costs for the consumer.

The failure of the wet ash impoundment af the Tennessee Valley Authority’s Kingston, Tennessee
facility is really a safety issue and ddes nol make fly ash a hazardous malerial. To use this incident as
a reason to reclassify Ty ash as a hazardons material would be a monumental disservice 1o coat fired
pewer plants, DOT’s in the US, cement manufacturers, conerete suppliers, and the construction

industry that uses cement and concrete in their constriiction activities;

ADQOT respectfully requests that the EPA does not regulate or reclassify coal combustion byy-products
as hazardous materfals under Subtitle € of the Resouree Conversation and Recovery Act {(RCRA) of
1976 or a hybrid approach of regulations under Subtitle C or any other section of the RCRA.

We thank you for your altention and consideration to this matier, - Please feel free to contact our
offices should you have any questions or comments, ’

17 4 )

Floyd Roehrich, Jr., P.E. / T
State ngineer

Sincerely,




AASHTO Subcommittee on Materials
Seek to protect the ability to use Fly Ash in highway constructson
August 2008

WHEREAS, AASHTO has observed the spring 2009 EPA regulatory agenda plans to
issue a propose ruling regarding certain uses of coal waste, with intent to apply to
fandfill and surface impoundment facilities.

WHEREAS, Fly Ash is a coal combustion byproduct commonly used in highway
construction applications such as bridges, pavements, and subgrades, and could
. potentially be designated as *hazardous waste" for disposal purposes with exceptlon for
certain beneficial uses under the proposed ruling; and

WHEREAS; Everi if EPA’s proposed ruling allows for the beneficial use of Fly Ash, the
stigma associated with using a *hazardous waste” material could effectively eliminate
the use of Fly Ash in highway construction; and

WHEREAS, The May 2000 Federal register notice states “We support increases in
these beneficial uses, such as for additions to cement and concrete products”; and

WHEREAS, The benefits of using Fly Ash in concrete to improve durability, ultimate
compressive and flexural strengths, reduce permeability, and mitigation of Alkali silica
reactivity, will no longer be an option for state DOT’s; and

WHEREAS, The use of Fly Ash in highway construction measurably reduces
greenhouse gas emissions through the reduced consumption of Portland cement; and

WHEREAS, The use of Fly Ash in highway construction promotes recycling of a
byproduct that would otherwise require disposal; and

WHEREAS, Fly Ash has been used in highway construction for many years without
documented adverse environmental impacts, no research exists which conclusively
provides a scientific argument to designate Fly Ash as "hazardous waste".

THEREFORE BE IT RESOLVED, That the AASHTO Subcommittee on Materials take
action to notify the EPA of the adverse impact this proposed ruling would have on the
nation’s infrastructure; and

- BE IT FURTHER RESOLVED, That the AASHTO Subcommittee on Materials seeks to
protect the use Fly Ash in highway construction and is against any proposed ruling that
would impede its use for those purposes.




STATE OF COLORADO

DEPARTMENT OF TRANSPORTATION
Chief Engineer

4201 E. Atkensas Ave. #262

Denver, CO 80222

(303) 757-9206

=
(303) 757-9656 Fax : ST T
October 21, 2009
" Lisa Jackson

Administrator, Environmental Protection Agency
Room 3000, Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washmgton, D.C. 20460

SUBJECT Coal Fly Ash Regulauons

Ms. Yackson,

The Colorado Department of Transportation (CDOT) appreciates and agrees with the
Environmental Protection Agency’s concern for the environment. One of CDOT’s efforts in this
specific regard has guidance in our Policy 1901.0 (revised 5/21/09) that addresses reducing
greenhouse gas (GHG) emissions. The use of flyash to reduce the amount of cement in our
concrete mixes is a strategy supported by that Policy. Repulatory changes, which make fly ash
more difficult to use, may limit our ability to comply with this Policy and our ability to reduce
GHGs.

It is our understanding that the EPA is considering classifying coal fly ash as a hazardous waste.
If this decision limits our ability to use flyash as a construction material, we believe this would be
ait unfortunate decision for the transportation industry for following reasons:

» Coal fly ash is used to replace up to 30% of the portland cement in concrete used by the
Colorado DOT. A typical cubic yard of conerete contains 600 fhs of cement, of which
180 ibs of fly ash eould be substituted for portland eement. For each ton of cement
replaced by fly ash, a ton of carbon dioxide is not produced. The Colorado DOT used
approximately 65,000 cubic yards of concrete in 2008 and by allowing the concrete
suppliers to replace 30% of the portland cement with fly ash; we reduced carbon dioxide
emissions by approximately 19,500 tons. In addition to the reduced carbon dioxide, fly
ash ig 20-50% less costly to use than portiand cement.

» Coal fly ash is the most effcctive mitigative measure for protecting concrete structures
from a chemical reaction between the alkali in the portland cement and the silica in our
aggregates. This alkali-silica reaction (ASR) creates an expansive gel that breaks apart
concrete from the inside. Coal fly ash is used to mitigate ASR. As fly ash hydrates; it -
consumes the alkalis and keeps the alkalis from reacting with the aggregates, Preventing
ASR allows a structure to remain in service for its designed lifespan.




e Coal fly ash is the most effective measure to protect concrete from external chemical
‘attack. As fly ash hydrates, it makes the conctete denser and less permeable. Colorado
has harsh winters that require roadway treatments. By making the concrete less
permeable, chlorides from deicing salts that promote rusting of reinforcing bars are
slowed or prevented from reaching reinforcing bars. By slowing or eliminating fhe
corrosion of reinforcing bars, structures remain in service for their design lifespan.

* The Colorado Department of Transportation believes that a closer investigation of the current and
future situation would conclude that the utilization of coal fly ash would be most beneficial to not -
‘be classified as a hazardous material. We look forward to continue to partner with the EPA to
ensure our transportation facilities are constructed in an environmentally responsible mannet.

Sincerely,

R ory 7

4 Pam Hutton
Chief Engineer




Florida Department of Transpormtion

CHARLIE CRIST th Avenue . STEPHANIE C, KOPELOUSOS
GOVERNOR 5.0 07 NE 37 A n SECRETARY
Gainesville, Forida 32609

June 26, 2009

The Honorable Lisa Jackson

Administrator, Environmental Protection Agency
Room 3000 Ariel Rios Building

1200 Pennsylvania Avenue, N. W,

Washington D.C. 20460

Dear Administrator Jackson:

The Florida Department of Transportation (FDOT) would like to convey our position on the use of fly ash
in the hope that we may continue to use this material in highway construction.

The FDOT requires the use of {ly ash as a supplement to the cement used in concrete mixtures for
highway structures; and specifically in those structures constructed in moderately and extreniely
aggressive environments. The affects of these environments can significantly reduce service life due to
sulfate and chloride deterioration. When fly ash is added to a concrete mixture, it increases the density or
reduces the ability of chiloride ions to permeate through the concrete; lowers the initial heat which protects
against cracking; and in general, makes concrete more durable. The increased durability saves millions of
tax payer dollars by extending the service life and delaying the replacement of a structure. In addition, fly
ash is 20 to 25 percent of the cost of cement; therefore, initial savings are realized as the cost of the
concrete mixture is reduced due to the replacement of cement with fly ash. The FDOT also permits the
use of fly ash in roadway base materials, concrete pipe, and other concrete drainage products. The
continuous use of fly ash, therefore, effectively reduces the amount of waste material that would typically
end up in a landfill,

The FDOT is requesting that the Environmental Protection Agency carefully consider the many
constructive uses of fly ash in highway construction. Transportation agencies at the state and local level
hope to-continue to provide durable concrete at low cost; to reduce waste in landfills and fo provide long
fasting structures. \

Thank you for your consideration of this recommendation. If you have any questions or need additional
information regarding this topic, please feel free to contact me at (352) 955-6620 or by email at
Tom.Malerk{@dot.state.flus. o

Sincerely,

Thomas O. Malerk, P.E.
Director, Office of Materials

www.dot.state.fl.us
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INDIANA DEPARTMENT OF TRANSPORTATI ON

Driving Indiana’s Economic Growth

100 North Senate Avenue

Room N758 . _ o . Mitchell E. Danie[s,Jr.,'GoVernor

indianapols, Indiana 46204-2216 {317) 232-5533 FAX: (317) 232-0238  Michael W, Reed, Commissioner

- 09/02/2009

Honorable Lisa Jackson
Administrator
United States Environmental P:otec,non Agency
Arie]l Rios Building:
] 200- Pennsyfva!:“d -Ave NW. - s P etk b s et Ve g ks gt et e sttt gl vt
MCHI0IA - ' : '
Washington, DC 20460

Dear Administrator Jackson, -

We are writing to express our views on next steps currently under consideration by the U.S. Environmental
Protection Agency (EPA) regarding the regulation of coal combustion products (CCPs). The Indiana
Department of Transportation (INDOT} strongly opposes any designation of CCPs as hazardous waste. Such
action would have significant and long lasting adverse effect upon our ability to bcncﬁcxaiiy use ﬂy ash and
other CCPs in highway transportation projects.

~~~~~ ——C—eal~~ﬂy—asl=1—,—a—bypi-‘oduet—~e£-eoa-l_e@mbustiew—fetr«@I@Gt{:ie-gmiaevat—ée-1-1~,~h-as—bsc-—m~a-evuGi-a,L-eLe-m@nt—i-sa—!aing[a-way—---w-
construction projects in Indiana. The regulation of coal ash as a hazardous waste threatens the recycling of this
valuable material, The total production of CCPs in Indiana exceeds eight million tons per year, The INDOT has
worked with the Indiana Department of Environmental Management (IDEM) to develop specifications and
procedures to use CCPs for engincered fills and as a replacement for a portion of the cement used in concrete
mixtures. We have been able to use approximately 42% of the material generated annually as a 1ccycicd

construction material.

Fly ash improves durability in concrete construction in highway transportation projects by reducing damaging
chemical reactions, reducing conerete permeability, and inproving concrete strength, which results in improved
durability and longer service life. Transportation engineers rely on fly ash to help solve challenges to creating
concrete structures that are both economical and durable. Typically fly ash is substituted for up to 20% of the
cementitous material required,

While there are other rnaterials — silica fume, metakaolin, blast furnace slag — that can be used to enhance
concrete durability, these matlerials are not as readily available, can be 4 — 6 times more expensive, and arc not
as effective as fly ash. The effect would be to increase construction costs and reduce performance of highway
projects. Increasing costs to state governments would further strain limited state resources.

www.in.gov/dol/

An Equal Opportunity Employer
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allowing for its continued beneficial use, includin
highway systems,

would ensure the continued safe management of fly agsh while
g the enhancement of the concrete construction in our nation’s

~Sineerel:
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Michael W, Reed, Commissioner

Indiana Department of Transportation




STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

BEVFRLY EAVES PERDUE EUGENE A. CONTL, JR. -
GOVERNOR . SECRET&RY

* September 3, 2009

The Honorable Richard Burr
United States Senate

217 Russell Senate Building
Washington, DC 20510

Dear Sénator Burr;

it has come to the attention of the North Carolina Department of Transportation that the
United States Environmental Protection Agency is considering revising the regulations for
coal ash and is considering designating fly ash as a hazardous material. We are aware of
a spill of this material in Tennessee that has properly caused concern; however, it appears
the spili most likely would have been prevented by best practices for containment of this

material,

Fly ash has been used in concrete mixes in North Carolina for approximately 25 years
without detrimental human or environmental effects. This product has also been used in
the construction of roadway embankments with the same success. The benefits of
including fly ash in concrete mixes for use in our transportation system include improved
durability, better ultimate strengths, reduced permeability, and mitigation of the detrimental
effects of alkali silica reactivity. All these benefits translate into better quality and lower
costs in transportation projects. The use of fly ash in concrete aiso results in a
measurable reduction of greenhouse gas emissions due to a reduced consumption of
Portiand cement and promotes recycling of a-byproduct that would otherwise be disposed.

The potential designation of fly ash as a hazardous waste, even if limited for the purpose
of its disposal, will likely result in a negative impact on both the quality and cost of
concrete used by the Department. The negative public perception of allowing a hazardous
material within our right-of-way will likely force us to cease using fly ash, and result in more
costly and potentially lower quality concrete product being used.

The Department uses approximately one million cubic yards of concrete annually and
approximately 75 percent of it contains fly ash. Without the use of fly ash, our choices are
limited to achieve the desired results. The use of cement only wouid increase our cost
approximately $5 million annually, while also increasing greenhouse gas emissions and
reducing the quality of the concrete. The use of slag and/or silica fume would help with
the durability of the concrete, but would increase our cost approximately $5 million _
annually, however, the cost could be higher due to potential lack of an adequate supply of
the materials being available.

PHONE 919-733-2520 FAX 919-733-9150




The Honorable Richard Burr
September 3, 2009
Page 2

With the numerous positive benefits of this material to the transportation industry and the
public, it appears significant deliberation should be given fo the development of best
practices and requirements for containment of this material rather than designating fly ash
as a hazardous material. Based upon the long positive track record of this material, your
consideration that fly ash not be designated as a hazardous waste and best practices for

containment be developed is respectfully requested.
Thank you and please advise should you have any questions.
| Sincerely,
4AUZ Y
ugene A. Conti, Jr. |
EAC:SH
cc:  Jim Trogdon, PE, Chief Oberating Officer

Susan Coward, Deputy Secretary of Transportation
" Susan Howard, Federal Programs Coordinator
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) e_'rec!asmﬂcatlon of fly ash from a solid
waste fo'a hazard:_ S' 3sohd-wa . The Texas Department of Transportation (TxDOT) is
cencerned that-the. reclassification of:.coal fly -ash-as. ‘hazardous: SOlld waste would
drastically, if not totall eliminate, fly ash from the Texas market. Although we
understand the hazardous' classmcatlon is not intended-to.impact fly ash for beneficial
Use, we believe that this ciassuﬂcatlon will have a- severely negatlve |mpact on the
supply of fly ash for beneﬂmal 86,

TxDOT concrete operatrons annual!y consume approxmateiy 300,000 tons of fiy ash' '

that would have otherwise been disposed of in landfills, TxDOT relies heavily on fly ash
as a-method for mitig ng._alkali silica- reaction and external sulfate attack, controlling
heat generatlon In-mass: :ncrete structures and- prestressed concrete products; and
reducing the potentlal of corrosmn of rernforcmg steel in marine environments. It is also
utilized. in areas of the state-that use deicing chemicals. If the supply of fly ash is
impacted by reclassification, TxDOT will be hard- pressed to build. transportat:on
structures that will last their interided service life. The- projected artnual savings from
initial cost alone is estimated to be $16,000,000.. Savings due to the benefits of more
durable concrete far outwelghs the savmgs from the initial cost

There are limited suppiles of a{ternatlve materials that can be used in lieu of ﬂy ash,
‘most of which are not readily available in Texas. Compared to fly ash, these alternative
materials are two to three times the cost of cement, whereas fly ash is only one-third the
cost of cement. TxDOT cannot-afford to rely on these alternative materials as a means
to specify economically durable concrete. :

REDUCE CONGRSTION » EN?’MNE}E S;'\.FE'E"I‘; EXPAND E UUD%‘»“Z(.- SPECRTUNITY « IMFPROVE Al QUALITY
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Ms. Lisa Jackson S 3 - September 17, 2009

Reclassifying ﬂy ash as. a hazardous solid waste could potentsaily eliminate a vital
resource that TxDOT det ends o 1 £ buﬂd long !astlng du able concrete structures We :
strongly urge youto c ' : Lanc

users of concreté. prod Tact )
For more detailed: i ?rmatren 'n TxD@T's ut;hzatlon -of - fly “ash, p,ease contact ‘
Ms. Lisa Lukefahr at (512) 506~5858

Sinbérely,

cc:  Dianna:F. .obe P E., E)lrector Env:ronmentai Aﬁ’airs Dt\nsmn TxDOT
Thomas Bohuslav, P.E. E)lrector Construct:on DIV]SIOH T*DOT
Lisa Lukefahi: P: E: Constructlon DBivision, TxDOT--
Toribio Garza, P. E., Director, Marntenance Division, TxDOT
Texas Congressmnai Delegation .
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INDIANA Orrrcc OF UTILITY CONSUMER COUNSELOR

September 4 2009 '

The Honorabie LrsaJackson Admrnrstrator
u.s. Envrronmenta! Praotectien Agency
Ariel Rios Building, Mail Code: 1101A '
1200 Pennsylvania-Averue, NW-5. .
Washrngton, DC 20460

EPA's proposa! as to whether it: should regulate coa! combustron byproducts (CCBs) as hazardous waste

under Subtitle C of the Resource Conservatron and Recovery Act (RCRA} oras non hazardous waste under
Subtitie D of RCRA. ; :

Easterly, sent Mr, Matt Halé of your ofﬁce a !etter addressmg this issue. 'l héve attached th'at Ietter to my
correspondence for ease of reference and defer to IDEM s expertise and support its analysis in this- regard

It is not the QUCC's pract:ce to become involved . WIth EPA matters However, as the statutory
representative of eléctric consurriers’ utilrty mterests wfthrn the State of indlana, the OUCC is compelled to
draw your aitention to additronal concerns. If the EPA regu!ates CCBs as hazardous waste, utihtres in
indiana will be confronted- wrth sharply higher operatrng costs’ whrch will be passed: gn to- Indiana
ratepayers in the form of hrgher electrlc rates Pursuant to Indiana law, utrhtres are mandated to- prowde.'
reliable services at reasonab!e rates to therr customers leen that indlana has the regu!atory infrastructure
in place to ensure the safé management of CCBs, the OUCE urges the EPA not to. pursue the Hazardous
waste optlon as it could threaten -cost- effectrve, affordable provision” of electric services in Indiara.
Therefore, the QUCC urges the.EPA ta continue regulation of CCBs as non-hazardous waste underSubtrtie D
of RCRA.

Thank you for your consideration, - - :
Si&(;t?/l’é', - r- " M,,,,‘f
f L i %L\Yj\—w

A. David Stippler, - : :
Indiana Utility Consumer Counselor

Enclosure

115 Wesr WAsHtNo'roN St + Suite 1500 Sourra » InpianapeLrs, INDiana 46204
. TorL Free; 1.888. 441 2494 » TI:LEPHGNh 317.232.2494 » Fax: 317.232.5923
wwv. IN.aov/QUCC




: INDIANA DEPARTMENT OF- ENVIRONMENTAL MANAGEMENT
" \We Protect Hoos:ers dnd-Our Enviromient,

Mztcirel[ E. Dameis Jr; 100 North Senate Avenue

¢ Governor : . : ' Indianapo!ts. Iridiana 46204.
" e ‘ {317) 2320603

-ﬂzammWEas!eriy . - A Tcnll Free (800} 451 6027,

Commlssionor S E : vww.idem.IN.gov

April 9, 2009 "

Mr. Matt Hale, Dnector o

Office of Resource COHSE!’V&UOI] and Recovery
US.EPA :

1260 Pennsylvama Ave NW

Washmgton 226} 20460

Re: EPA Regu]atlon of Coal Combustmn Byproduets

Dear Mr. Hale:

I am writing g on behalf of the state of Inchana to add cemrnent to the U S EPA process of vettmg
regulation of coal combustion byproducts: We encourage EPA 1o contiriue to regulate coal
combustion byproducts undér subfitle D solid waste regolations. Indiana statute alfows uses-of thi§ -
material ih beneficial apphcatmns fhat tedices ot 1ep1aces the need for raw materials. A prer equisite
of being considered for beneficial useis:that the matenal mugt not be 4 hazeudous waste, A change :
in thie regulatory statuy would negahve}y 1mpact ouf-abilities to consider legmmate benéficial uses:
Under no-circuinstance do we want to impose a new,. unneeded regulatory and related financial
bu:den on our utilities or our manufactu: ers.

Indiana has for many years ovetrseen the dlsposal of coal combustmn byproducts and over that time
has amassed a lot of analytical data relative to the charaoteristics of coal combustion byproducts.
None of that data has indicated that the characteristics of the coal combustion byproducts approaclies
the limits for toxicit—y utili-zed ?i:li-the fEderal Tegulﬁﬁons to identify a hazardous waste,

In addition, Indiana agrees that states tiave aid should: maintain the ablhty to tale the regulatory }ead
in all matters related to coal combustion byproducts, I wiite to express Indiana’s preference for state-
lead offorts. Indiana is heavily invested in manufacturing and doal. We bave actively sought’
innovative and clean coal technologies to meet our energy consumption needs. In this era of evolving
technologies, we believe that statés should retain the authority to develop programs of protection or
reuse that reflect our geographies and demographics, -

Indiana looks forward to corntinuing conversations with EPA relative to the regulation of coal
combustion byproducts, and appreciates the oppertunity to previde input. If you have any questionis
concerning our comments or need data please contact Mr. Bruce Palin, Assistant Commissioner-of
the Ofﬁce of Land Quahty at 317/233-6591 or pahn@zde nJN.pov.

. Easterly
Commissioner

Recyeled Paper @ o An Equal Opportuaity Employer Please Recyele
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David Lott Hardy

Chairman

INDIANA

0

STATE

INDLANA UTILITY REGULATORY COMMISSION dlhardy@ure.in.gov
101 W. WASHINGTON STREET, SUITE 1500 EAST  Office: (317) 232-2702
INDIANAPOLIS, INDIANA 46204-3407 Facsimile: (317) 232-6758

September 10, 2009

~ The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re:  Federal Rulemaking for Coal Combustion Bypreducts - _

Dear Administrator Jackson:

I am writing on behalf of the Indiana Utility Regulatory Commission (“JURC”) in response to the
U.S. Environmental Protection Agency’s (“EPA™) consideration of new or revised federal regulations
regarding coal combustion byproducts (“CCBs”). It is my understanding that the EPA is currently
evaluating whether to develop new requirernents to regulate CCBs as a hazardous waste under Subtitie C
of the Resource Conservation and Recovery Act (“RCRA™), or to continue to regulate the material as a
non-hazardous waste under Subtitle D of RCRA. Another option under consideration by the EPA is
whether to require the early retirement of active surface impoundments used by electric utilities to
manage CCBs.

I understand that, to date, every State environmenta! agency that has provided comments to the

EPA on this issue, including the Indiana Department of Environmental Management (“IDEM™), has

opposed new regulations that would classify CCBs as hazardous waste. The IDEM has instead

recommended that the best management option for regulating CCBs is to continue to regulate the material

- -as non-hazardous waste under RCRA Subtitle D. The IDEM has taken this position, in part, due to its

recognition that the continued regulation of the material as a non-hazardous special waste preserves the

ability to beneficially reuse CCBs in a number of applications. In addition, as also pointed out by the

IDEM, Indiana has an effective regulatory infrastructure in place to ensure the safe management of these
materials.

As an economic regulator the [URC is concerned that, if the EPA concludes that CCBs should be
regulated as a hazardous waste, utilities in our State will be confronted with sharply higher operating
costs that could threaten the cost-effective and reliable provision of electric service in Indiana. Therefore,
the IURC respectfully recommends that the EPA continue to regulate CCBs as non-hazardous wastes
under RCRA Subtitle D. ) _ :

Thank you for your attention to this matter,

Sincerely,



mailto:dlhardy@urc.in,gov

COMMISSIONERS

Lambert C. Boissiere 11, Chairman
District [T

Jimmy Field, Vice Chairman
District IT

Foster L. Campbell
District V

Eric F. Skrmetta
District |

Clyde C, Holloway

Louisiana Public Service Commission

- POST OFFICE BOX 91154
BATON ROUGE, LOUISIANA 70821-9154

2125) 342-1418

August 17, 2009

EVE KAHAO GONZALEZ
Secretary
and
Executive Counsel

{MRS.) VON M. MEADOR
Dreputy Undersecretary

District I'V

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: ]}OIA
Washington, DC 20460

Re: Federal Rulemaking for Coal Combustion By-Products
Dear Administrator Jackson:

On behalf of the Louisiana Public Service Commission (“LPSC™ or “Commission™}, !
write to urge you to consider the possible consequences of the EPA’s evaluation of whether or
not to regulate coal combustion byproducts (“CCBs"™) as hazardous wastes under Subtitle C of
RCRA, or as non-hazardous wastes under Subtitle D of the Resource Conservation and Recovery
Act (“RCRA™), and whether to require the early retirement of active surface impoundments used
by power plants to manage CCBs. The outcome of these evatuations could significantly affect
future electricity prices and, in some cases, the ability of utilities and generators to provide
retiable and uninterrupted power services. Although the LPSC does not generaily involve itself
in environmental issues, EPA’s plan to develop federal regulations for has the potential to
compromise the ability of utility companies in Louisiana to provide reliable electric serviees at
consistent and affordable rates. Because of the far-reaching effects that this issue could have on
electric services in our state. | write this letter on behalf of the Commission,

It is my understanding that every state environmental agency that has weighed in on the
issue thus far (approximately twenty state agencies) has opposed regulating CCBs as hazardous
waste because CCBs exhibit no hazardous characteristics and regulation of the CCBs as
hazardous would prevent the beneficial uscs of the material due to the stigma that would attach.
Instead, every state, including Louisiana, has taken the position that the best inanagement option
for regulating CCBs is as non-hazardous waste under RCRA Subtitle D. The states take this
position because it would preserve and expand the beneficial use of CCBs (which uses preserve
natural resources and reduce the amount of wastes disposed) and because the states have the

A Cenfury of Public Service




regulatory infrastructure in place to ensure the safe management of these matcrials. which is
definitely the case in Louisiana, :

As noted in the letter fo you from Secretary Harold Leggett of the Louisiana Department
of Environmental Quality, (“LDEQ™) dated May 29, 2009:

The LDEQ has successfully regulated CCW by regulation since 1983.
Current EPA regulations do_not provide standards for managing and disposal
of industrial solid waste such as CCW. However, the LDEQ has developed an
industrial solid waste program and-has promulgated reguiations based upon
LDEQ’s EPA-approved municipal landfill regulations.

The data we have seen indicates that CCW would not qualify as characteristic
hazardous waste under RCRA Subtitle C. Levels of toxic constituents and
permeability are both very low. Nevertheless, Louisiana’s regulations require
that landfills that accept CCW must have liners and groundwater monitoring,
and meet all national standards for location, design, operation, closure, post-
closure, corrective action, and monitoring, All available soil, groundwater
and surface water monitoring data show that our current regulatory scheme is
fully protective of those media.

Regulating CCW under RCRA Subtitle C would provide no clear advantages
to Louisiana’s solid waste or hazardous waste programs that cannot be
accomplished under a RCRA Subtitle D regulatory approach. - On the
contrary, regulation of CCW under RCRA Subtitle C would needlessly
complicate Louisiana’s existing programs and increase costs to the regulated
community. Under Louisiana law. hazardous waste and nonhazardous solid
waste are distinct types of wastes. A federal hybrid approach that would
designate CCW a hazardous waste, but allow it to be managed at a solid waste
disposal facility, would conflict with Louisiana law.

Furthermore, a large portion of the fly ash CCW generated in Louisiana is
sold as a by-product, replacing Portland cement. This use avoids the emission
of carbon dioxide that would result from the production of Portland cement.

If the EPA concludes that federal regulations are necessary, the LDEQ
encourages the EPA to consider using the regulatory framework developed by
the LDEQ. The LDEQ is available to provide assistance in this regard.

The Commission is concerned that, notwithstanding the views of the states, EPA could
nonetheless regulate CCBs as hazardous waste and that power plants in this state will be
confronted with sharply higher operating costs which will eventually be passed on to Louisiana
ratepayers. Some smaller plants may actually have to cease operations because the costs of
retrofitting their CCB management units (o meet the hazardous waste standards and/or losing the
capacity to manage CCBs in surface impoundments will be too high to allow these plants to




recover the conversion costs given the limited capacity of these units. The loss of generating
capacity is a significant concern to this Commission as it would directly threaten the urilities®
ability to provide reliable and cost-effective power. Since the states have already made clear that
their programs will ensure the safe management of CCBs, we see no reason for EPA to pursue

the hazardous waste option. Such an approach could threaten cost-effective and reliable
provision of electric services in most if not all states, including Louisiana,

. While we understand that federal rules are needed. for states that have lax or no regulatory
oversight of' coal combustion waste, there are states, like Louisiana, that have established and
tmplemented effective programs, including beneficial waste programs. In the federal
rulemaking, EPA should be careful not to preempt states that have programs that work well,

For these reasons, it is respectfully suggested that-EPA to regulate CCBs as non-
hazardous wastes under RCRA Subtitle D, '

Sincerely,

Eve Kahao Gonzalez
Executive Secretary and Counsel

cc: Commissioners

Brandon Frey




NEW MEXICO PUBLIC REGULATION C'OMMIS SION

P.O, Box 1269
1120 Paseo de Peralta
Santa Fe, NM 87504-1269

COMBMISSIONERS

DISTRICT 1 JASON MARKS

DISTRICT 2 DAVID W. KING, VICE CHAIRMAN
DISTRICT 3 JEROME D. BLOCK

DISTRICT 4 CAROL K, SLOAN

DISTRICT 5 SANDY JONES, CHAIRMAN

Qffice of the General Counsel
Ph: 505-827-6947
‘ Fax: 505-827-4194
CHIEF OF STAFF
Daniel “Danny” Mayfield '

September 15, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re: Federal Rulemaking for Coal Combustion Byproducts

Dear Administrator Jackson:

Electric utilities in New Mexico have recently brought to our aftention a
decision to be made shortly by EPA that could significantly affect future electric utility
rates and, in some cases, the ability of utilities to provide reliable and uninterrupted
power delivery services, While the New Mexico Pubiic Regulation Commission
("PRC") does not generally involve itself in regulatory issues ‘involving coal
combustion byproducts ("CCBs"), EPA’s plans to develop federal regulations for
CCBs has the potential to compromise the ability of utility companies in New Mexico
to fulfill their responsibility to provide reliable electrical services at consistent and
affordable rates. Because of the far-reaching impacts that this issue could have on
electric services in New Mexico, we feel compelled to express our views on the

subject.

in particular, we understand that EPA is evaluating whether to regulate CCBs
as hazardous wastes under Subtitle C of RCRA, or as non-hazardous wastes under
Subtitle D of RCRA. EPA also reportedly is evaluating requiring the early retirement
of active surface impoundments used by eleciric utilities to manage CCBs, We
understand that, to date, every State environmental agency that has weighed in on
the issue (approximately twenty State agencies) has opposed regulating CCBs as
hazardous waste, but instead has taken the position that the best management
option for regulating CCBs is as non-hazardous waste under RCRA Subtitle D. The
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- States take this position because it would preserve and expand the beneficial use of
CCBs and because the States have the regulatory infrastructure in piace to ensure
the safe management of these materials. We believe that this is certainly the case
in New Mexico with our New Mexico Environment Department and the Mining and
Minerals Division of the New Mexico Energy, Minerals and Natural Resources

Department.

Notwithstanding the views of the States, we are concerned that EPA will
nonetheless regulate CCBs as hazardous waste and that utilities in New Mexico will
be confronted with sharply higher. operating costs to be passed on to the rate
payers, Even more troubling is that some smaller plants may actually have to cease
operations, This is because the costs of retrofitting their CCR management units to
meet the hazardous waste standards and losing the capacity to manage CCBs in
surface Impoundments will be too high to allow these plants to recover the
conversion costs given the limited capacity of these units. _

As you can appreciate, the loss of generating capacity is a significant concern
to the NMPRC as it directly threatens the obligation of utilities to provide reliable and
cost-effective power. Under the PRC's mandate, utilities in New Mexico are required
to provide reliable electrical services to their customers. We are deeply concerned
that a decision by EPA to regulate CCBs as hazardous waste threatens the ability of
at least some utilities to meet this obligation. Given that the States have already
made clear that their programs will ensure the safe management of CCBs, the PRC
sees no reason for EPA to pursue the hazardous waste option. Such an approach
would appear to be regulatory overkill and, more importantly, could threaten cost-
effective and reliable provision of electrical services in our State, '

Again, while it is not generally the business of the PRC to involve itself with
EPA regulatory matters, a decision by EPA to regulate CCBs as hazardous waste
threatens to compromise the reliability of power delivery services in New Mexico.
For this reason, the NMPRC respectfully recommends that EPA regulate CCBs as
non-hazardous wastes under RCRA Subtitle D.
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The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency

Thank you for your attention to this matter.

1888 4 ASKPRC
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Sincerely,

NEW MEXICO PUBLIC REGULATION COMMISSION

SANDY JONES, @lRMAN

@G;i& L{/VMQ"’\

DAVID W. KING, VICE CHAIRMAN

\ Wt mal
JASOI}I MA MISSIONER

, §
“JEROME D BL

;
5

MMISSIONER

CAROL K. SLOAN, COMMISSIONER

P RIC|

Wovking for You!



http:www.nmprc.state.nm.us

- Milities Qonnimission
Lo 4325 Mall Service Ceiiar
Ralgigh, N;;:‘jz-?iﬁgg._‘-#s'z-_a_i_

COMMISSIONERS - o ~August10;2009

NERS .
fILL AR EPFER, Il
- BRYAN'E, BEATTY
SUSAN W, RABON

EDVARD 5. FINLEY, JR., Chafrmani
ROBERT V. QWENS, JR. . | . e . R
ORNEOLJOVNER. o S o TONGILA B. BROWN-BLAND

The Honorahle: Lisa‘,gl.ai;ké@ﬁ.'.A:dministra_to‘r RS
U.S. Environmental Protection Agenicy .-

' Arief Rios Buildi e
1200 Pennsylvania Averi
Washington, DC 20460 -

Re; Federal Rulemakmc;forceai Cémbustion Bypraducts

Dear Administrater Jackson:

Because of a matter the electric utilities of North Carolina recently brought to our
attention, 1 write on behalf of thie North Caroling Utilities Commission {NCUC) regarding
the regulation of coal combustion byproducts {'CCBs"), The NCUC does not cften
involve itself in federal _;en'_\;:ir'cmmeﬁt_-al'fre_gj@ai@ﬁyﬂﬁigtteré;-‘éb:_u;t-'thé.;‘ejgéull?tign of -CCBs .
could potentially interfere with the abliity of the litilities to provide affordable, reliable and
uninferrupted power delivery services in North Garolina, :

hazardous wastes under Subtitie C of RCRA, or as non-hazardous wastes under
Subtitle D of RCRA. EPA also reportedly is evaluating requiring the early retiremerit of
active surface impoundrents used by electric utiities to manage CCBs. North Caroiina
already has in place a regulatory framework that ensures effective management of
CCBs. That framework was reinforced just last wesk by enactment of a jaw
strengthening coal ash-pond safety oversight. However, if regardlass of existing and
adequate state regulation, EPA feels comipelled to impose heightened federal reguiatory
standards in this area, the NCUC believes it would be hest if CCBs are regulated as
‘non-hazardous wastes” under RCRA. '

We are informed that “EPA is re-evaluating whether to regulate GCBs as

If CCBs are designated as hazardous wastes that must be disposed of at a
limited number of hazardous waste facilities across the country, North Carolina electric
consumers and ratepayers would unavoidably be corfrontad with higher costs for
electricity as the electric utilities’ costs of handling, transporting and disposing of CCBs
will be significantly increased. The major electric generators in North Carolina generate,
and therefore would have to dispose of, in excess of 3.5 million tons of coal ash per
year. _

A30 North Salisbury Straet « Raleigh, North Caroline 27603
Telephone No:  (919) 733-4249
Facsimile No: {919) 733-7300
VWAV NCUG. et
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Mereovel pre3ent agreements aﬂewmg for dlSposa'l through beneﬁmal use weuld

generatmg pients in the S até: te be s:gnrfcantly reduced through the msfa!ie
-scrubbers Our utmtaes 1ave deveie;aed benef’ cial' ' ‘ :

be. mterested i continu:ng the partnershlp to receive and recyce 'CCBs JFAE
labeled and regulated as hazardous wastes, Also, the utilities provide coal ash used as
a lower cost alternative to cement in the manufactu s of State roads. If CCBs are 10 be
treated as hazardous wastes;, enother mear ef;_eifspoeal of the ash’ WOu!d e"!ost

sngnrﬂcantly increasing the c:osts of State roed B ing ‘contracts.

For the foregolng reascns among ethers the NCUC respectfu!ly asks that you
procéed with” caution ‘before enter’ramang -any rec:ommendataens or proposeis to fabel -
CCBs as hazardous waste, partlcuiarfy in- light of exist:ng sound and - effective” State
programs for the safe managefent of CCBs as non-hazardous waste, The NCUC is
most concemed that a hazardous waste designation. for CCBs could threaten cost-
effective provxe:on of effordab%e and rehable electric service in: North Carotma

Again, the NCUC reepecffuily recomrnends that EPA regulate CC Bs as ‘non-
hazardous wastes under RCRA Subtitle D as this:would be consistent with EPA's eaifier
determination that coal’ ash need not bé regulated as hazardeus wastes -

Thank you for your a-’ttent:on o th__ls m.atter. |

Smcere!y,

Mﬂ?’u’j@

Edward 8. Finley, Jr. Chair

Cc  Dee A. Freeman, Secretary -
NC Department of Environment &
Natural Resources
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' August 5, 2009

~ The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washingfon, DC 20460 '

'Re:  Federal Rulemaking for Coal Combustion Byproducts

Dear Administrator Jackson:

. am'writing on behalf of the Public Staff of the North Carolina Utilities
Commission ("Public Staff"), a state agency under North Carolina. law that
functions as a consumer advocate before the North Carolina Utilities Commission
on all utility-related matters in the state. The electric utiities in North Carolina- -
have recently brought to our attention a pending decision by the EPA that could
significantly affect future efectric utility rates and, in some cases, the ability of
utilities to provide reliable and uninterrupted power delivery services. While the
Public Staff does not generally involve itself in environmental regulatory issues,
the EPA's plans to develop federal regulations for coal combustion byproducts
("CCBs") has the potential to compromise the ability of North Caroling’s electric
utility companies to fulfill their responsibility to provide reliable electrical service
at affordable rates. Because of the far-reaching impacts that this issue could
have on electric service in Norih Carolina, | feel compelled to express our views
on the subject. S

. In particular, our understanding. is that the EPA is evaluating whether to
regulate CCBs as hazardous wastes under Subtite C of the Resource
Conservation and Recovery Act (*RCRA", or as non-hazardous wastes Unhder
Subtitle D of RCRA. As we understand it, the EPA is also evaluating a
requirement for the early retirement of active surface impoundments used by
electric utilities to manage CCBs. We understand that, to date, every State
environmental agency that has weighed in on the issue {approximately twenty -
State - agencies) has opposed regutating CCBs as hazardous waste. The
agencies have instead taken the position that the best management option for
regulating CCBs is as non-hazardous waste under RCRA Subtitie Din order to .
both preserve and expand the heneficial use of CCBs and -because the States

Robert P. Gr;uber, Executive Direcior _ )
4326 Mail Service Center, Raleigh, Narth Caroling 27699-4326 + 919/733-2435 » Fax 919/733-9565

_ . . AR Bqual Oppottimity / Affirmative Action Employer . _




have the regulatory infrastructure in place to ensure the safe management of
these materials. We believe that this is certainly the case in North Carolina.,

 Notwithstanding the views of the States, we are concerned that the EPA
will nonetheless regulate CCBs as hazardous waste and that, as a resuit, the
utilities in our Stafe will be confronted with sharply higher operating costs which
will be passed on to rate payers in the form -of higher efectric rates. Even rmore
troubling is the impact this will have on the beneficial reuse programs here in

North Carolina. As you may know, North Carolina’s Clean Smokestacks Act

. required several coal-fired generating plants in the State to significantly reduce
‘emissions of SO, and NOy, through the Installation of scrubbers, even before the

promulgation of the Clean Air interstate Rule. The utitities have also spent large

amounts of money to construct the facilities necassary to partner with the
gypsum indusiry and fo develop a beneficial reuse program for the waste from
these scrubbers.  [f the EPA decides to regulate CCBs under Title C, then thase

facilities will be negatively impacted.

Under mandate from the North Carolina Utilities Commfséion, utilities in

North Carofina are required to provide reliable and uninterrupted electrical’

service fo their customers. We are deeply concerned that a decision by EPA to
regulfate CCBs as hazardous waste threatens the ability of utilities to meet this
obligation in a cost effective manner. Given that the States have already made
clear that their programs wilf ensure the safe management of CCBs, the Public
Staff sees no reason for the EPA to pursue the hazardous waste opfion.

Again, while the Pubfic Staff does not typically involve itself with EPA
regulatory matters, a decision by the EPA to regulate CCBs as hazardous waste
could threaten cost-effective and reliable provision of electrical service in our
- State. For this reason, the Public Staff respectfully recommends that EPA
regulate CCBs as non-hazardous wastes under RCRA Subtitle D.

Thank you for your attention to thié matter.
Sipcerely, |

| p[u:"’%’gf’wé/"‘—

Robert P. Grubér,‘ Executive Director .
Public Staff — North Carolina Utilities Cornmission

-‘cc:V Edward S. Finley, Jr., Chairman
North Carolina Utilities Commission

Dee A. Freeman, Secretary .
North Carofina Department of Environment & Natural Resources
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September 1, 2009

The Hontesbie Eisa Jackson, Administrane
Undted States Environmental Proteciion Agency
. Arfel Rins Building, Mail Code; 1101A
| . 1200 Permsyivania Avenoe, NW

: Weshington, X0 20460

Dresre Administrator Jeckeon:

It has come 1oty attendon fag the U8, Bavironmente! Profection Agaucy (USHEPAY i
currenily reviewing the regudadion of conl combustion wagis (CCW). | anderstand the process is
under an agpressive time schedule. Due to the far reaching effects of this issue on the electric
industry in Olde, 1 feet compselied to share my views with you.

UISEPA regulatory matzers. However, we share the Ohio Bovironmental Protection Ageney’s
coneezns comunmicated via leter o the USEPA on Musch 16, 2009, We agree that the prefaired
option 1o regulate COW is o follow the 2000 USEPA decision to vepudate it wmder RCRA
Sulbtitie I

The mizsdon of the FUCO is 0 asure all custormers acovss to adoguate, safi and relishle
wiility services ut fair prices, Imposing hazsedow waste regulation on COW could cause
fremendons cempliance wosts for Ghio’s sleotrio utlties. As sech, Tam converned that Ohbio®s
?E&Ci‘:jt‘ ntitities woudd b2 confronted with shapdy higher operating coats snd these costs sould
ultdmaely be passed slong 1 mte payers, many of which are alrendy struggling o this tighs

" ecogomy. Additionally, §am concemed about the pelential joss of eoal-fired geasration
sapucily, which iy already under groat unseisinties from carbon costs associaled with federal
iegistarive iniatives. :

1 appreciate your avention and consideration of tis irmpovtant issue and its ramificntions
o the slectricity saie payers of Ohio.

Alan R Sebeiber
Chatrmsn

cor Chuls Korlesh, Direcior, Ohio Bovironmenial Protestion Ageney

' Typieatly, the Public Utifities Commission of Obio {PUCD) doss ot weigh i on

st Brosd Strebr .': o '€f613~§i!.

5-T1E
Cotimbus, Ghie 4221537793 - ©wienw, PUCG bl go 3
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PERNEYLVANTA PUBLIE UYILITY COMMISSION
- COMMONWEALTH Of PENNSYLYAN|A
HARRISBURG, PENNSYLVANIA

July 28, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios. Building, Mail Code; 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 204860

Re: Federal Rulemaking for Coal Combustion Byproducts

" Dear Administrator Jackson:

As members of the Pennsylvania Public Ufility Commission ("PUC"), we
write because electric utilities and generators have recently brought to our '
attention a decision to be made shortly by EPA that could significantly affect.
future electricity prices and, in some cases,. the ability of utilities and generators

. to provide reliable and uninterrupted power services. While the PUC does not
generally involve itself in environmental issues, EPA's plans to develop federal
regulations for coal combustion byproducts ("CCBs") has the potential to
compromise the abillity of utility companies in Pennsylvania to provide reliable
electric services at consistent and affordable rates. Because of the far-reaching
effects that this issue could have on electric services in Pennsyivania, we feel
compelled to express our views on the subject. ,

In particular, we understand that EPA is evaluating whether to regulate

some or all CCBs as hazardous wastes under Subtitle C of RCRA, oras non- .
hazardous wastes under Subtitie D of RCRA. EPA also reportedly is evaluating
whether to require the early retirement of active surface impoundments used by
power plants to manage CCBs. We understand that, to date, every state
environmental agency that has weighed in on the issue (approximately twenty
state agencies) has opposed regulating CCBs as hazardous waste because
CCBs exhibit no hazardous characteristics and regulation of CCBs as hazardous
would prevent the beneficial uses of the material due to the stigma that would
attach. Instead, every state has taken the position that the best management

~ option for regulating CCBs [s as non-hazardous waste under RCRA Subtitie D.
The states take this position because it would preserve and expand the beneficial
use of CCBs (which uses preserve natural resources and reduce the amount of




wastes disposed) and because the states have the regulatory infrastructure in
place fo ensure the safe management of these materials. We beheve that this is
certainly the case in Pennsylvania. -

As noted In the Pennsylvanla Departrment of Environmental Protection
(DEP) letter to you dated April 10, 2009, from Deputy Secretary Thomas K.
Fidler, classification of coal combustion waste as hazardous would likely end its
beneficial use practices without any tangible Increase in environmental
protect|on Since 1985, DEP has provided oversight on the beneficial use of coal
ash for mine reclamation and other uses. In 1992, Pennsylvania implemented .
regulations governing the management of coal combustion wastes covering .
storage, disposal, and beneficial use. Under those regulations and oversight,
coal has been successfuily used for mine reclamation throughout the
Commonwealth., Through a groundwater monitoring program and data collected
at reclamation sites, DEP has found no indication of ground water degradation
atfributable to the placement of coal ash. In addition to coal ash, DEP regulates
other coal combustion wastes, such as flue gas desuifurization (FGD) siudge and
gypsum, and requires permits prior to the beneficial use of these wastes.

: We are concerned that, notwithstanding the views of the states, EPA
could nonetheless regulate CCBs as hazardous waste and that power plants in
our state will be confronted with sharply higher operating costs which will
eventually be passed on to customers. Some smaller plants may actually have
to cease operations because the costs of retrofitting their CCB management
units to meet the hazardous waste standards and/or losing the capacity to
manage CCBs in surface impoundments will be too high to allow these plants to
recover the conversion costs given the limited capacity of these units. In
Pennsylvania, this would affect our many smaller pulverized coal-fired and waste
coal-fired plants which are not {arge enough to absorb the cost of disposing of
large volumes of *hazardous” waste, which are not hazardous under any
commonly accepted definition of that term.’

As you can appreciate, the loss of generating capacity is a significant
concern to us as it would directly threaten our utilities’ ability to provide reliable
and cost-effective power. Since the states have already made clear that their
programs will ensure the safe management of CCBs, we see no reason for EPA
to pursue the hazardous waste option. Such an approach wouid appear to be
regulatory overkill and, more importantly, could threaten cost-effective and
refiable provision of electric services in Pennsylvania. '

While we undesstand that federal rules are needed for states that have lax
or no regulatory oversight of coal combustibn waste, there are states, like
Pennsylvania, that have established and implemented effective programs,
Including beneficial waste programs. In the federal rulemaking, EPA should be
careful not to preempt states that have programs that work well. '




- For these reasons, we respectfully urge EPA to regulate CCBs as non-
hazardous wastes under RCRA Subtitle D. _

Thank you for your consideration of our views.
Sincerely,

' jq/@,f@

James H. Cawley
Chairman

one J Chrlsty
Vice Chairman

Pst € Rt

Robert F. Powelson

D

Wawhe E. Gardner
Commissioner




cc.

Honorable Arlen Specter

‘Honorable Robert P. Casey, Jr..

Honorable Jason Altmire
Honorable Robert Brady
Honorable Christopher Carney -
Honorable Kathy Dahlkemper
Honorable Charles W. Dent

- Honorable Mike Doyle

Honorable Chaka Fattah
Honorable James W. Gerlach
Honorable Tim Holden
Honorable Paul E. Kanjorski
Honorable Patrick J. Murphy
Honorable Timothy F. Murphy
Honorable John P. Murtha, Jr.
Honorable Joseph R. Pitts
Honorable Todd Platis .
Honorable Allyson Y. Schwartz
Honorable Joe Sestak
Honorable Bill Franklin Shuster
Honorable Glenn Thompson

Carol Browner, Assistant to the President for Energy and Climate Change




. Dukes Scott  STATEOF SOUTH CAROLING ~ MoManSwes
Executive Director @TFEC]’"‘ G}T RR‘,@E.?L&T@RY SF:EA}‘ E" o Cﬁlumb'a: 5629201

Washmgton DC 20460

Re:. Fe‘dera!i:Ru!,erhaklh or

Dear Administrator Jackson:

I am writing.on behalf of the South-Carolina:Office of 'RégU'Iatory"Staff {*ORS”); a
South Carolina state agency statutorily mandated to: represent: the- publlc interest in
utility regulatlon for the major utlhty mdustnes . — -electric, natural gas,
telecommumcattons iter; ' =|on and rallroad safety In*
fulf'llmg our:mission :
the financial . mte Ly
Carolina. Under South Carolma,-law |t iS the duty and respons:blhty of the ORS to.
provide lega} representatron of the publ!c interest: before federal regulatory agencies: -
and federal courts in proceedmgs that could-affect.the. rates or sérvice ‘of any public

utility.

The eiectrtc utnhties in South Carolina have’ recentiy brought to our attention a
pending decision by the EPA that could significantly affect future electric utility rates
and, in some cases, the: ability of the utIIItIES to provide refiable and uninterrupted.‘
power delivery services. It is our understand;ng that the EPA is evaiuatung whether to
regulate coal combustion byproducts ("CCBs").as hazardous wastes under Subtitie C of
the Resource Conservation and Recovery Act (“RCRA") or as non-hazardous wastes
under Subtitle D of RCRA. Addntlonaiiy, we understand that the EPA is evaluat:ng a
requirement for the early retirement of active surface impoundments used by electric
utilities to manage CCBs.

Phone: (803) 737-0805+ Cell: (803) 463-6524 ¢ Fax: (803) 737-0895% Home: {803) 782- 8547
E-mail: cdscott@regstaff.sc. gov“‘* Website: htep:/fwww: regulatorystaff.sc.gov
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ORS recommends that CCBs should be classified as non-hazardous wastes under
RCRA Subtitle D in order to both preserve and expand the beneficial uses of CCBs and
_because the States, and in particular South Carolina, have the reguiatory infrastructure
in place to ensure the safe management of these materials. Annually, the electric
utilities generating electricity to serve South Carolina consumers (and parts of North
Carolina)* utilize approximately 46.4 million tons of coal and produce roughly 5.14
million tons of ash. Annual average CCB reuse percentages vary for each electric utility
operating In South Carolina, but range from 30% to 60% percent or more. CCB reuse
applications include wallboard manufacturing, cement and concrete block production,
and highway construction projects. We are concerned that a decision to regulate CCBs -
as hazardous wastes will not only diminish valuable reuse applications and cause prices
for ash products to increase but will also result in a significant increase in electric rates
due to the increased costs to handle and dispose of CCBs, South Carolinians, according
to 2007 census figures, have 18 percent less disposable income than the average
American, and based on 2007 Energy Information Administration data, this state ranked
eleventh highest in average residential electric expenditures. Any increase in electric
rates will have a profound impact on customers who. are already financially
disadvantaged and further will be detrimental to our state which presently ranks as the
-fourth highest in unemployment in the country, '

While the ORS does not typically involve itself with EPA regulatory matters, a
decision by the EPA to regulate CCBs as hazardous wastes couid threaten cost-effective
and reliable provision of electrical service in our State. Reclassifying CCBs from
nonhazardous wastes to hazardous wastes could significantly increase operating costs of
electric utilities in South Carolina, a result which at a minimum could potentially
compromise the ability of the electric utilities to provide reliable electric service at
affordable rates and could force significant rate increases on the electric customers in
South Carolina. For these reasons, ORS respectfully recommends that EPA continue to
regulate CCBs as non-hazardous wastes under RCRA Subtitle D,

Thank yeu for your attention to this matter and for consideration of the views of
the ORS. ‘

Sincerely,

C. Dukes Scott

! Two of the investor-owned electric utilities serving South Carolina also serve portions of North Carolina. .
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“August 28, 2009

Lisa P. Jackson, Administrator

Ariel Rios Federal Building

1200 Pennsylvania Ave., NW. Room 300
Washington, DC 20480 .

Re:  Proposed reguiation of coal combustion products & hazardous waste.

Dear Administrator Jackson:

The Michigan Manufacturers Association (MMA) and the Michigan Chamber of Commerce
(Chamber) want to express our deep concems and opposition over the potential regulation
of coal combustion byproducts (CCBs) as hazardous waste.

We agree with the overwhelming and consistent recommendations of state environmental
protection agencies, members of Congress, ash marketers and industries that use coal ash
for a myriad of beneficial uses, and virtually every business sector that has contacted EPA
on this matter, to urge EPA to develop federal non-hazardous waste regulations for coal ash
under Subttie D of RCRA. As these different groups have made clear, such an approach
would allow EPA to work with the states in implementing regulations that are fully protective
of human health and the environment without negatively impacting coal ash beneficial use
and causing an increase in energy prices at a time when the country can least afford if.

The regulation of CCBs as hazardous wase would carry with it the most onerous set of
regulatory controls available to EPA under federal law. Such regulation is wholly
unnecessary. Thus far, over 20 state environmental agencies have contacted EPA on this
issue and the states unanimously agree that EPA should not regulate coal ash as a
hazardous waste, but rather should regulate coal ash as non-hazardous waste, like most
other industrial solid wastes generated in this country. Regulating CCBs as hazardous
waste would overkill, and in fact would be environmentally counter-productive because such
regulation would eﬁectlveiy end the beneficial use of coal ash, which plays a significant role
in the reduction of greenhouse gases.

Creating a negative stigma over the management of these wastes by classifying them as
hazardous wil result in a disincentive for the business community to pursue the
development of additional applications of these materials for beneficial purposes. These
materials are being used in a variety of ways including cement and concrete applications,
highway construction programs, and wallboard manufacture, all the while reducing the
volume of disposed waste without endangering human health or the environment.
Regulation of CCBs as hazardous waste wouid have a devastating impact on such
beneificial uses.




Equally important is that regulating coal ash as a hazardous waste would impose exorbitant
costs on coal fired power plants and may cause some plants to close. A recent economic
report analyzing just some of the cost impacts of hazardous waste regulation of coal ash
makes clear that a distinct percentage of coal fired plants would dose because the costs of
operating under a hazardous waste regulatory regime would not be sustainable. The
closure of these units could create significant power reliability concerns in certain regions of

the country,

The MMA and the Chamber memberships are concerned about the imposition of additional
costs and resources that will be required to implement a hazardous waste regulatory
program for these wastes. Given the overwheiming economic challenges confronting all
sectors of the U.S. economy, it is absolutely critical that EPA not impose unnecessary

regulatory controls on the electric power industry by regulating CCBs as a hazardous waste.

Such an approach would resuit only in further increases in energy costs, leading to
additional job losses. '

We urge you to regulate CCBs as non-hazardous wastes under Subtitle D of RCRA

'Respeétﬁllly,

Randall G Gross Jr
MMA Director of Environmental and
Regulatory Policy

Doug Roberts, JIr.
Michigan Chamber of Commerce
Director of Environmental and Energy Policy
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Beverly Eaves Perdue, Governor ' . . 4. Keith Crisco, Secretary

August 5, 2009

Honorable Lisa Jackson

Administrator

United States Environmental Protection Agency
Ariel Rios Building :
1200 Pennsylvania Ave NW

MC 1101A

Washington, OC 20460

Dear Administrator Jackson,

I am writing to express my views on next steps currently under
consideration by the U.S. Environmental Protection Agency (EPA)
regarding the regulation of coal combustion products (CCPs). 1
understand that EPA is evaluating whether to regulate CCPs as a
hazardous waste under Subtitle C of RCRA {Resource Conservation and
Recovery Act), or as a non-hazardous waste under Subtitle D of RCRA.
The North Carolina Department of Commerce strongly opposes any
designation of CCPs as hazardous waste. Such action would have
significant and long fasting adverse effects upon jobs in our state by
impairing companies’ ability to beneficially use fly ash and other CCPs in
- conerete biock, wallboard production, and highway transportation projects.
EPA’s plans to develop federal regulations also have the potential to
compromise the ability of our utility companies to provide reliable electric
services at affordable rates. Our competitive electric rates have been
invaluable in attracting new industry to our state.

Nerth Caroling: The State of Minds
301 Mortk Wilmington Streel » Mail Service Centar 4301 » Raleigh, North Carolina 27699-4301
Tel: (919) 733-3449 » Fax: (919) 733-8356

-An Equa) Opportunity/A ffirmative Action Employer




Based upon testing data, it is my understanding that classifying CCP’s as a
hazardous waste is not warranted and would place unnecessary barriers
on its beneficial reuse in the future. North Caroling has been a leader in
requiring our electric utilities to instal state of the art emission controls for
sulfur dioxide. The calcium suifate that is generated as the air emissions
are “scrubbed” is now being used at a newly operational wallboard facility
that represents a substantial investment in jobs and taxes that are crucial
as our unemployment figures are among the highest in the country.
Consistent with Governor Perdue's broad green jobs agenda, this plant
-manufactures LEED (Leadership in Energy and Environmental Design)
certified wallboard that will be in demand as green buildings are erected
across the southeastern United States,

| believe that a hazardous waste designation is not supported by nearly
three decades of EPA study and formal determinations marked by strong
scientific integrity. The regulation of CCP disposal as non-hazardous
waste under RCRA Subtitle D will ensure protection of human health and
the environment without unnecessarily stigmatizing resources that have the
high potential for safe beneficial use as a preferred alternative to disposal.
This approach will ensure that CCPs are safely managed while continuing
to promote and expand their beheficial use.

Sincerely,

J. Keith Crisco
- Secretary

: Narth Carofine: The State of Minds - . .
301 North Wilmington Sireet « Mail Service Center 4301 » Releigh, North Carolina 27699-4301
Tel: {9193 733-3449 » Fax: (919) 733-3356
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Mark Sanford _ SOUTH CAROLINA " Joe E. Taylor, Jr.
Governor DEPARTMENT OF COMMERGE ' : Secretary

October &, 2009

The Honorable Lisa Jackson
Administrator ‘

U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson,

On behalf of the South Carolina Department of Commerce, T am writing to express my concerns
about the pending EPA decision regarding the regulation of coal combustion byproducts (CCBs).
I understand that EPA is considering whether to classify CCBs as hazardous waste under Subtitle
C of RCRA (Resource Conservation and Recovery Act) or as non-hazardous waste under
Subtitle D of RCRA. : '

The South Carolina Department of Commerce opposes the classification of CCBs as hazardous
waste as it would negatively affect economic development in our State, The Department of
Commerce recommends that CCBs be classified as non-hazardous wastes under RCRA Subtitle
D in order to both preserve the beneficial uses of CCBs (waliboard manufactoring, cement and
concrete block production, and highway construction projects) and avoid an unnecessary
increase in electric rates. [For these reasons, the South Carolina Department of Commerce
respectfully recommends that EPA continue to regulate CCBs as non-hazardous wastes under
RCRA Subtitle D. Thank you for your consideration of this important matter.

Warmest ards,

' 1201 Main Street, Suijte 1600, Columbia, SC 29201 -
Tel: (803) 737-0400 » Fax: (803) 737-0418 + www.sccommerce.com
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Jack CoNwar
ATTORNEY GENERAL

ome

COMMONWEALTH OF KENTUCKY .
OFFICE OF THE ATTORNEY GEMNERAL

CaPiToL Buitpiig, SUITE LI B
700 CaAFTAL AYENUE
FRAHKFORT, KENTUCKY 40&O |

June 13, 2008 . (502) BRG-5300
! FAX: (502) 58<4-26884

Lisa P. Jacksen, Administrator

United States Environmental Protection Agency L101A
U.S. EPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Re:  Potential Regulation of Coaf Combustion Waste
Dear Administrator Jackson:

{ would like to take this opportunity to express my concern regarding recent
comments made by the EPA at the 2003 World of Coal Ash Conference. Specifically, Matt
Haie, Director of the Office of Solid Waste and Emergency Response, Indicated that the
EPA Is considering proposing regulations that would re-classify ash released from coal-
fired power plants as harardous waste. While | understand in the future there may be
opportunities to provide official comment on regulations proposed by your agency, |
would like to offer.the following observations for your consideration as you begin to draft
these regulations, '

It is my understanding that current hazardous waste landfill space is inadequate to
hold the volume of waste that could be newly classified as hazardous. In order to
accommodate added classifications of hazardous waste, additional lands would need to
be identified as appropriate areas for waste disposal, acquired, and then converted to
safely store that waste. This would be a major undertaking requiring the commitment of
federal and state resources and millions of taxpayer dollars.

Also, classifying ash released from coal-fired power plants as “hazardous” could
preéfude or impair many newly-created alternative uses for this material. As presented at
the 2009 Wodd of Coa!A Ash Conference, research is underway at the University of
Kentucky to explore potential uses for this coal ash waste. In fact, much time and many
resources have already been invested to make this material recyclable and it is currently
available for use in aesthetic and functional ways. For exampie some coal ash can be

AN EQUAL OPFORTURITY EMPLOYER M/F/D
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Lisa P. Jackson, Administrator
Page Two
June 19, 2000

used as a component in cement mixtures, molded into reclaimed furmture and used In
other household products such as tlle

As you are aware, coal is an Integral part of Kentucky’s economy and an important
domestic energy resource, | agree that there is merit in the development of some form of
national ash dispasal standards, but only when based upon scientific evidence. Ialso
recognize the need to explore ways to recycle and re-use materials in a way that is
environmentally sound and economically viable for an industry that empioys thousands of
Kentuckians and (iterally keeps our lights on.

Thank you for the opportunity to provide these initial comments. | would like to
request that | be included in the ongoing dialogue as your agency begins deliberations on
this important issue. Please let me know what upcoming opportumtfes may exist to
provide more comprehensive input,

/srb
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Unions for Jobs
And the Environment

Address: PO Bax 56173, Washington, DC 20040-6173 . Voice and Fax: 301-585-5828 Email: ujae@ren.com Website: www.ujae.org

Member Unions September 19, 2009
Brotherhood of Locomotive '
[ni"g":f’m] Brothesbood The Honorable Lisa Perez Jackson
rnattond) pr 34!
of Botlermakers, Adminjstrator
Iron Ship Builders, U.S. Environmental Protection Agency
Blucksmiths, Forgers 1200 Pennsylvania Avenue, NW
and Belpers Washington, DC 20460

[nternalional Brotherhood

of Electrical Workers Dear Administrator Jackson:

Intermational Brotherhood )
of Teamslers .
) ) , The collapse of a dam at a coal ash pond operated by the TVA near Kingston,
Marine Engineers Beneficial . . . . o .
Association Tennessee was & major environmental event which will require an extensive
Sheet Metal Workers “  cleanupeffort which concems us all. EPA deserves praise for its quick action :
International Association following the spill, and for its initiative to review and determine the integrity and

Tramsportation » Communications  safety of other sites where coal combustion byproducts (CCB’s) are stored,
International Union :

International Association The magnitude of this spillage has obviously raised public concern about storage
OF Plumbers and Pipe Filters— of OCR’s and the potential for accidents that might harm surrounding

United Food and Commercial communities. And, understandably EPA has raised the issue of regulation of
Workers International Union . i o ,

United Mine Workers CCRB’s at the federal level and even the possibility of classifying CBB’s as
of Amgerica hazardous waste.

United Transportation Union We beli 4 ] . | b . lassify CCR’
Ulility Workers Unian e believe the evidence shows that it would not be appropriate to classify ]

of America as hazardous waste. In 1999, during the Clinton Administration, EPA submitted
their finding to Congress that CCB’s do not exhibit the characteristics of
hazardous waste, which are: corrosivity, reactivity, ignitability and toxicity. The
following year, EPA determined that CCB’s should not be regulated as hazardous
waste under Subtitle C of RCRA.

President
Bill Cunningham

Classifying CCB’s as hazardous waste would all but rule out their beneficial recycling and reuse
which provides energy savings, greenhouse gas emissions reductions, and resource conservation.
Currently, about 46% of these materials are used for beneficial purposes, a figure that is increasing,
and with proper incentives could be raised much higher.

In the past, CCB’s contributed to the construction of the Hoover Dam the San Francisco-Oakland
Bay Bridge and more recently was used for the new [-35 bridge in Minneapolis, Minnesota. Their
use for such purposes not only conserves resources and energy, but is often superior to the materials
they replace.

At this time, CCB’s are regulated primarily by state agencies. An argument for state regulation is
that a one size fits all approach will not work, Flexibility and discretion by the states is needed due
to the many differences in storage sites in cach state. As a state environmental administrator pointed

&R 18
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out, states must be able to tailor standards based on the type of ash penerated, the characteristics of
that ash, the land disposal methods used, and the geology and groundwater conditions.

If EPA decides to regulate CCB'’s at the federal level, comprehensive and stringent measures are
available to EPA without classifying them as hazardous waste. Levels of contaminants are similar in
nature to low-hazard industrial wastes including kiln dust, wood ash, foundry sands, paper mill
wastes, or steel mill waste.

CCB’s can be regulated in the same way as municipal solid waste. They present less of an
environmental concern than municipal solid waste which contains not only heavy metals, but also
organic, acidic and alkaline materials. And the organics in municipal waste can be more
problematic than industrial wastes. Regulation of CCB’s as municipal solid waste would give the
public sufficient protection from any environmental problem that might be posed by CCB’s
including the kind of spillage that occurred near Kingston,

Steps to regulate CCB’s should be taken judiciously, given the importance of coal in providing
secure and affordable energy for our nation. Coal currently provides about half of the electricity
generated in the US and is the cheapest and most abundant domestic fuel. Regulations should
recognjze the importance of reuse of CCB’s and ensure their continued beneficial use. The
misclassification of CCB’S as hazardous wasie would hurt the ability to use this resource and
greatly increased the need for disposal sites.

Sincerely,

«’—’46/;/ G w%wwfﬂ’ Z‘

Bill Cunningham, President
Unions for Jobs and the Environment
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Office of the Mayor

CITYOE“ = L o
GRANDE‘%ESLAND

September 28, 2009

Judy Sheahan
- Assistant Executive Dlractor

The United States Conferance of Mayors
1620 Eye Street Northwest. - .
Washington- DC 20006 -

" Dear Ms..Sheahanf

Theé City of Grand Tsland is writing to inform you of a pending proposal by ‘the U.S.
'Environmental Protection Agency which seeks to regulate ash generated during the. combustion

- Working Together for a
Better Tomorrow, Today. -

of coal to produce electricity. The ash produced during the.combustion of coal'is referred to as-

coal-combustion by-product or CCB. Listing CCBs as hazardous. waste would have substantial
adverse consequences for the City of Grand Island .due to the increase in costs associated with

- managing and disposing of the material from our power plants; as well as the lack of availability .

of CCBs for.construction projects. The City of Grand Island wishes to register strong opposition

. to regulating CCBs as hazardous waste and requests that you urge the National Conference of -

Mayers fo send comments to EPA by October ‘lBt or as soon, as possible thereafter opposmg the

desrgnatlon of CCBs as hazardous

ln the past EPA has evaluated CCBs several tifmes, and in each. rewew did not find the materlal :

to be hazardous under their reguiat:ons The City agrees with previous EPA evaluations and the:

position expressed nearly'universa!ly by state environmental agencies, state transportation
authorities, state public utility commissions, members of the U.S. Congress and virtually alf
industry groups -that EPA should continue to regulate CCBs as non-hazardous ' waste.
Regulating’ CCBs pursuant to the federal non-hazardous waste allows for the imposition of

. management.and disposal controls on CCBs that are fully protective. of human health and the

environment without unduly impacting the beneficial uses of CCBs and imposing substantiai
unwarranted costs on cities and muntctpall’[ies across the nation. Currently our City provides
CCBs for beneficial use as. approved by the Nebraska Environmental Protection Act, the

Regulations. Any unused material is disposed of in a state ficensed on-site ash disposal facifity.
Semi-annual ground water sampling has shown there has been no threat to human health or the
environment. To regulate” CCBs as hazardous matenats would not provide.-any addltronai
enwronmental protection

In contrast, the regulatlon of CCBs as hazardous waete'wou!d require the City of Grand Island
to dispose of CCBs gerierated during the production of electricity at commercial hazardous
waste disposal facilities. There are very few such facilities in the U.S., and these fagilities have
limited capacity and impose substantial costs for the disposal of hazardous wastes. The

' disposal cost for the City will be substantla%iy greater (approxrmatety $2.8 million annually) if

City Half + 100 East First Street - Box 1968 + Grand island, Nebraska 6880é-1968-
{308} 385-5444, EXL. 110 *+ FAX: 385.5486 < Email: mayor@grand-istand.com * www.grand-island.com

. Integrated Solid Waste Managsment Act, and Title 132 — Integrated Solid Waste Management -
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.+ Judy. Sheahan

September 2'8_ _20_09 ‘

: _CCBs are re~regulated as hazardous waste. These costs will be borne directly by the electnc
- . ratepayers in Grand Island . Furthermore, because the few commercial hazardous waste

~ disposal. facli:tles are often located. great distances from the. generation of ebctrtctty. there arg .. B C
: additronal costs of transporting Iarge volumes of CCBs to these factlitles . SR

.The ltstrng of CCBs as hazardous waste will. atso srgmﬁcantly reduce the opportumtles for L

B beneficially using these.migterials, which could impactthe cost and availability of materlals for a

' variety of construction pro;ects As. detatled in a letter to EPA, the American Concrete lnstztute o

.. advises that CCBs would. no longer be used in.concrete and other construction’ materials if
. regulated as hazardous waste. Unavailabifity of CCBs would increase the costs of projects in -

- -iGrand island :nctuding road constructton prOJects Whtch often tnclude substantlal quantlties of ﬂy_' S o

' fash

. lt is necessary for EPA to understand that these urinecessary increases in costs, for thie dasposal '
.- and transportation of CCBs as hazardous -wastes ‘as well as_construction pro;ects that use ...

~ ~ £CBs as construction materials are taking’ place in the context of drastic culs:in the services L
© 2 'many citiés and municipalities have had to impose during these challenging economic-timas. - S
- Diverting munlcrpai resources to'the management of CCBs as hazamdous waste will interfere- - - ..~
+ 'with the pnonttes of the Crty of Grand Isiand and compound the dtfflcultles of managing aireadyf PR
- _-t:ghtbudgets ' oL T T .

; _“_In Izght of the issues addressed above we. urge you to encourage the US Conference of";'

-, Mayors to-send- comments to the. EPA registering opposition to the regulatton of CCBs. as - -
" . hazardous wéste. The deadline for comments to the EPA is October 1,2009. We apologtze for- -

) the short notlce but we only recently became aware of the opportunity to comment

. A::Please contact Gary Mader C:ty of, Grand Island Utllttles Drrector at (308)385-5444 ext 280 -
. 5.wrth any questrons Thank you for your attentlon to th|s matter R P

. --.Slncerely, Lo

 MargaretHomnady, } ayor. :
-~ City of Grand Istand, Nebraska -
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" Hastingsy NE 68002
Mayor . e : e . . Telephone: (402) 461-2317
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Vern P, PoWér's'jilj-'-: R

Septembef'zé" 2009 R

ncy Response

d mgs NebiaskaI am- w11t1ng te 111f01m you of a pendmg pr oposaI
otection Agency which may seek tor reguldte coal ash by products:
preduc{s or CCB%) gener 1t dmmg the combus’uon of coal to

pr oduce eleetuez‘sy as a hazardo :
dramatic and adverse’ consequences or the Cﬂy Of Hastmgs This is due to the increase in costs
associated with managing and dispoging of CCBs as well as the lack of availability of CCBs for
beneficial use such as construction projects. We wish to register our strong opposition to the
regulating €CBs ag hazardous waste and request that you contact. the National League of Cities
and the Couricil of Mayorq and’ urge these groups to send comments to EPA by October 1%, 2009
or as soon as posmble Lhereaﬂer opp03111g the desi gnat:on of CCBS as hazardous waste. -

We agree w1th the p' ) ,uon expre[ ed néarly unwersaiiy by state envnomnental agenc1es state
transportation authoutles, state public uuhty commissions, members of the U.S. Congress and
virtually all industry groups that EPA should regulate CCBs as non-hazardous waste. Regulating
CCBs pursuant to a federal non-hazardous waste program would allow for the imposition of
management and disposal controls on CCRs that are fully proteetive of human health and the
environment w1thout unduly impacting the benef oial uses of CCBs and § imposing substarntial
umwarr anted eosts on cmes and mume1paht:eb across the nataon

Speeﬂxcal[y the State'of Neb1 3ska regulates the storage and disposal of CCB's. The storage and.
disposal of CCB’s are permited arid regulated by the Nebraska Department of Envirenmental
Quality. The local CCB matetials produced are non-hazardous. This is principally due the
source of coal as being from the Powder River Basin of Wyoming. The source of coal greatly -
impacts the quality of the CCB produced. The locr:a} CCB materials are tested using the Toxicity
Characteristic Leaching Procedure (TCLP), This test procedure is used by EPA to define
toxicity under Reseurce Conservation and Recovery Act, 40 CFR part 261. These materials are
tested regularly and are well below the limits established by the TCLP test and thus are non-
hazardous. The use of CCBs allows the City of Hastings to reduce its carbon foot print by
avoiding the manuf acture of replacement products such as concrete cement.
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. Sincerely,

Mathy Stanislaus
September 28, 2009
Page 2.

In contrast, the regulation of CCBs as hazardous waste could require the City of Hastings,
Nebraska to dispose of CCBs generated during the production of electricity al commercial
hazardous waste disposal facilities. There are very few such facilities in the 1J.S., and these
facilities have limited capacify and impose substantial costs for the disposal of hazardous wastes.
The costs of disposing of CCBs will be substantially greater if CCBs are regulated as hiazardous
waste then if CCBs are regulated as non-hazardous. These costs will be borne directly by
taxpayers and/or ratepayers in Hastings, Nebraska notwithstanding the fact that CCBs can be
regulated as non-hazardous waste while ensuring the safety of the public and the protection of
the environment. Furthermore, because the few commercial hazardous waste disposal facilities
are often located great distances from the generation of electricity (and CCBs), the costs of
transporting significant volumes of CCBs to these facilities would substantially increase the
already high costs of disposal of CCBs as hazardous waste.

The listing of CCBs as hazardous waste will significantly reduce the opportunities for
beneficially use of these materials; this will impact the cost and availability of materials for a
variety of construction projects. As detailed in a letter to EPA, the American Concrete Institute
maintains that due to potential liability concerns CCBs will not be used in concrete and other
construction materials if regulated as hazardous waste. Unavailability of CCBs could increase
the costs and/or seriously delay projects in Hastings, Nebraska including road construction
project which often include substantial quantities of fly ash (a CCB product}.

It is imperative for EPA to understand that these unnecessary increases in costs for the disposal
and transportation of CCBs as hazardous wastes, as well as construction projects that use CCBs
as construction materials, are takirig place in the context of drastic cuts in the services many
cities and municipalities have had to impose during these chailenging economic times. Many
cities and states have had to cut essential services including fire and police departments, school
teachers and emergency medical services. Diverting city and municipality resources to the
management of CCBs as hazardous waste will interfere with the priorities of the City of
Hastings, Nebraska and compound the difficulties of managing already tight budgets.

Please feel free to contact me at 402-461-2317 if you have any qucstmns Thank you for your
attention to this matter,
em Powers ’ -
Mayor
City of Hastings, Nebraska

Ce:  Hastings City Council
Andrew Hanson, Office of Congressional and Intergovernmental Relations
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COAL COMBUSTION
PRODUCYS PARTNERSHIP

March 25, 2009

Mr. Matt Hale.

Director, Office of Resource Conservation and Recovery
United States Environmental Protection Agency

1200 Pennsylvania Ave NW

MC 5301P _

Washington, DC 20460

Dear Mr. Hale,

The American Coal Ash Association strongly opposes any designation of coal combustion
products {CCPs) as hazardous waste. We believe it would have significant and long lasting ‘
effect upon society’s willingness to beneficially re-use fly ash and other CCPs by destabilizing
their markets. Regulatory schemes that would designate these materials as hazardous for
purposes of disposal wili stigmatize them and eliminate many examples of environmentally and
socially sound beneficial use. CCP disposal standards can and should be addressed without
unnecessarily stigmatizing resources with high potential for safe beneficial use as a preferred
alternative to disposal. We welcome dialogue with the Agency and the environmental
community to ensure that future regulatory frameworks promote the safe beneficial re-use of
CCPs.

We understand one strategy being discussed for improving disposal standards could involve
designating CCPs as “hazardous waste” when bound for disposal, but exempting CCPs from the
hazardous waste designation when used beneficially. As described in detail in the Appendix to
this letter, ACAA contacted the states of Pennsylvania, Maryland, Virginia, Fiorida, Delaware,
North Carolina, Colorado, Tennessee, Georgia, Michigan, North Dakota, Wyoming, indiana,
Hlinois, and Montana. Of the responses received to date, every state indicated that beneficial
use of CCPs would not be permitted under current regulations if they were to be designated
hazardous, even only if for the purposes of disposal. lowa and Wyoming both indicated they
were not at all in favor of a hazardous determination because of the complications it would
bring to the state regulatory agency. To remove the opportunity to conserve natural resources
or reduce greenhouse gasses by designating CCPs as hazardeus would be a reversal of
environmentally sound policies in place for three decades. This would have a devastating effect
on the beneficial use of these valuable resources.

ACAA believes that a hazardous waste designation in any setting is not supported by nearly
three decades of EPA study and formai determinations marked by strong scientific integrity. in

American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7857, Fax ~ 720 870 7889, info@acaa-usa.org
' WWW.acaa-usa.org .
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addition to the EPA itself, members of academia, state agencies, the Department of Energy, the
Federal Highway Administration, the Department of Agriculture, the Recycled Materials
Resource Center, the Electric Power Research Institute, the Utility Solid Waste Activities Group,
electric utilities and many others have repeatedly evaluated the constituents found in CCPs
{such as fly ash, bottom ash, boiler slag and air emission control residues). Using the criteria
outlined in Subtitle C of the Resource Conservation and Recovery Act {RCRA} CCPs have been
evaluated for toxicity, ignitability, corrosivity and reactivity and been found to be well below
the criteria in Subtitle C that would require a hazardous classification.

CCP Utilization Progress Since the 2000 Determination

On May 22, 2000, the EPA published its Regulatory Determination.on Wastes from Fossil Fuels -
Final Rule in which the agency concluded that these materials “do not warrant regulation
under subtitle C of RCRA and is retaining the hazardous waste exemption under RCRA section
3001(b)(3)(C).” The determination also discussed an issue raised wherein the electric utitity
and ash utilization industries indicated that they believed subjecting any CCPs to a subtitle C
regime would place a significant stigma on these materials, the most important effect being
that it would adversely impact beneficial reuse. industry stated that the concern was that, even
though beneficiatly reused CCPs would not be hazardous under the contemplated subtitle C
approach, the link to subtitie C would nonetheless tend to discourage purchase and re-use of
the materials. In the determination the EPA also stated, “We do not wish to place any
unnecessary barriers on the beneficial uses of thesé wastes, because they conserve natural
resources, reduce disposal costs and reduce the total amount of waste destined for disposal.”

In 20089, that concern has not changed and is even greater. In 1999, CCPs utilization was
estimated to be 30% or approximately 30 million tons annually. In 2008, that number had risen
to 43% and 56 million tons annually, nearly double the tonnage reported in 1999. Thisis a
remarkable achievement considering total tonnage of CCPs produced has grown significantly
during the same period. ‘

The "Waste” Stigma

If the EPA were to assign a hazardous waste designation for CCPs, even for the limited purpose’
of disposal operations, we believe it would have a devastating effect on the beneficial use of
the resource. Producers, marketers and users of CCPs would be confronted with myriad new
uncertainties and perceived risks associated with marketing, handling, transporting and utilizing
CCPs. By impeding the beneficial use of CCPs, a hazardous waste designation would have the
unintended consequences of dramatically increasing the volumes of material disposed and
eliminating the significant environmental, economic, and sustainability benefits accomplished-
by beneficial use.

CCP disposal standards can and should be addressed without unnecessarity stigmatizing
resources that have the high potential for safe beneficial use as a preferred alternative to
, American Coal Ash Association ' )
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7897, Fax - 720 8707889, info@acaa-usa.org
wWww.acaa-usa.org
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disposal. We are not aware of any beneficial uses where properly managed CCPs were proven
to have had an adverse impact on public health or the environment.

EPA and others have consistently recognized that consumers of beneficially used CCPs are
highly sensitive to concerns about the materials they are using. For example;

* Inthe U.S. Department of Energy’s 1993 Report to Congress titled “Barriers to the Increased
Utilization of Coal Combustion/Desutfurization By-Products by Government and Commercial
Sectors,” the agency identified “restrictive regulation of fly ash as a solid waste” as an
institutional barrier to CCP utilization, '

o Ina 1998 update to the DOE report, the Energy and Environmental Research Center
reported that adoption of beneficial use guidelines by states continued to be impeded in
some areas by an “overly cautious approach.”

¢ Beginning in 2002, at beneficial use summits sponsored by the EPA and hosted by EPA
regional offices, a recurring theme discussed at these summits was the barrier that was
found in many states by regulating industrial byproducts, including CCPs, as “wastes” rather
than products. The perception that a waste could not have the same characteristics or
benefits as a virgin material were cited in many presentatlons given by members of
industry, state agencies and end-users. ' :

» (nthe International En-ergy Agency’s January 2005 report on “Benefits and Barriers in Coal
Ash Utilisation,” the Agency writes that “Fly ash utilisation is hindered where it is regarded
as a waste or by-product.”

» In EPA’s June 2008 Report to Congress on Increasing Usage of Recovered Mineral
Components, end user-perception of health and safety issues is clear!y identified as a barrier
to increasing CCP utilization.

» On October 7, 2008, EPA issued a new final rule that streamiines regulation of hazardous

secondary materials to ericourage heneficial recycling and help conserve resources. In
. explaining the rule change, EPA wrote: “By removing unnecessary regulatary controls, EPA

expects to make it easier and more cost-effective to safely recycle hazardous secondary
material.” These actions recognize that hazardous waste designations impose requirements
that create significant barriers to efficient recycling. Furthermore, the streamlining of
regulations under the October 2008 final rule only pertains to recycling on-site or under
tightly controlled conditions and would not be responsive to the widely dispersed beneficial
use pathways that have bieen developed for CCPs.

¢ Just last week, the lowa Department of Natural ResoUrces wrote to EPA urging the Agency
not to designate CCPS as hazardous waste, explaining that such regulation is not supported by

American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7897, Fax - 720 870 7889, info@acaa-usa.org
WWW.aCcaa-usa,org
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the data, and cautioning that such action “has the potential to put anend to many beneficial uses”
for coal combustion wastes in iowa.

Historica] Successes

The development of broad-based partnerships, regionally and nationally, supporting the safe
beneficial use of CCPs is one of the greatest success stories of American environmental policy.
Industry and environmental regulators have cooperatively and effectively focused onthe
common goals of reducing landfill use and building a “green supply chain” for construction
materials. That green supply chain has, in turn, created enormous benefits in conserving
natural resources, reducing energy usage, improving quality of finished products, and reducing
greenhouse gas emissions. The increase in beneficial use of nearly 30 million tons annually
since the Final Rule in May 2000 shows the measurable impact that partnerships promoting
proper CCP use can have. Besides avoiding as much as 115 million tons of greenhouse gases
through the use of fly ash in concrete products, approximately 402.3 miilion tons of CCPs have
been diverted from disposal since 2000. Of this large number, a similarly large number of other
materials were not extracted, processed and used since these CCPs were available and used
instead. :

In 2003, the EPA, in partnership with the Department of Energy, the Federal Highway _
Administration, the Utility Solid Waste Activities Group and the American Coal Ash Association
created the Coal Combustion Products Partnership, or C’P’. in the last three years, the US
Department of Agriculture- Agricutture Research Service, the Electric Power Research Institute
and the National Ready Mix Concrete Association have joined C*P*. The stated purpose of this
partnership is “... to help promote the beneficial use of Coal Combustion Products (CCPs) and
the environmental benefits that result from their use.” The C*P% website identifies a number of
specific environmental benefits for the partnership including: greenhouse gas and energy
benefits; benefits from reducing the landfilling of CCPs; reducing the need to mine virgin
materials as well as performance and economic benefits. Each of these benefits is described in
detail, which argues strongly to making sure that beneficial use continues.

In 2004, EPA Region 3 in partnership with the Federal Highway Administration founded the
Green Highways Initiative (now known as the Green Highways Partnership (GHP). This effort,
which is focused in the Mid-Atlantic region of the United States, emphasizes the need for
watershed-driven storm water management, conservation and ecosystem management, and
recycling and re-use of industrial byproducts. In the four plus years of its efforts, the GHP has
formed alliances with organizations such as the AASHTO Center for Environmental Excellence,
the Maryland State Highway Administration, the Industrial Resources Council, the National
Ready Mix Concrete Association, the American Concrete Pavement Association, state
departments of environment or natural resources, contractors and academia. The common
goal of all partners is a more sustainable method of designing, building operating and
maintaining our nation’s transportation systems. incorporating CCPs, and other industrial
materials, is but one part of this strategy. o
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Any proposals-to 'regulate disposal of CCPs as "hazardous waste” threaten to undo this
progress. This letter will illustrate that nearly 30 years of technical study with high scientific
integrity has concluded that there is no basis for a hazardous waste designation for CCPs —for
disposal or beneficial use. Similarly, going back to 1980, years of federal regulatory
determinations have aliso concluded that a hazardous waste designation is unwarranted. And
most importantly, a hazardous determination would undo and nearly completely stop
beneficial uses for all CCPs.

America Needs to Use CCPs Today Even More

in his Order on Scientific Integrity dated March 9, 2009, the President of the United States
indicated that “Science and the scientific process must inform and guide decisions of my

- Administration...” As stated in the paragraphs above, extensive scientific study under the
direction of Administrations of both Democrats and Republicans has concluded that beneficial
use of CCPs is safe for public health and the environment. Furthermore, there is no scientific

" evidence to support a hazardous waste designation for CCPs in any settmg beneficial use or

disposal.

EPA is well aware of federal efforts that recognize and support a green supply chain that, for
example, promotes fly ash re-use as a partial reptacement for portland cement. Wherever
concrete is used, fly ash should be used to improve the concrete product making it not only
green and less castly but also more durable and less permeable. Executive Order 13423,

* “Strengthening Federal Environmental, Energy, and Transportation Management” requires
federal agencies to purchase green products and services, including recycled content products.
Federal Comprehensive Procurement Guidelines (CPGs}) and Environmentally Preferable _
Purchasing {EPP) encourage and assist federal agencies in purchasing environmentally prefer-
able products and services. The Ronald Reagan Building is cited as a case study inwhich used fly
ash was used in concrete for the construction of this facility. Federal concrete projects used an
estimated 5.3 million metric tons of coal fly ashin 2004 and 2005 combined. The increases in
beneficial use have occurred despite the ongoing resistance by project owners to implement
CPG and EPP guidelines. If such use was required as part of a broader national strategy, then
beneficial use of CCPs could growth even more rapidly.

These examples of federa!l purchasing guidelines are helping set a model for a new “green
supply chain.” Architects, builders and project owners follow not only federal leadership they
also adhere to construction recommendations like Leadership in Energy and Environmental
Deslgn (LEED) and the Green Globes Initiatives to promote more sustainable construction. The
passage of the recent stimulus package and funding for infrastructure construction demand
implementation of practices that address lifecycle costs and long term durability attributes that
CCPs can provide in many applications. Besides reducing the need for landfill space and
conserving other natural materials, CCPs can offset carbon dioxide emissions and are generally
less expensive that competing materials, . '
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In 2005, the American Coal Council performed an economic assessment of the impact that the
CCP industry has on the nation's economy. At that time, It was estimated that the combined
direct and indirect economic benefits that CCPs provided was approximately $4.5 billion. That
number has grown substantially since 2005 since production and utilization has increased
nearly 10%-and green building has expanded even more since the study was completed. This
incorporation of CCPs into the “green supply chain” has created jobs and has been used in
countless sustainable projects that illustrate the long term benefits of products containing CCPs
as well as reducing green house gasses and providing locally available materials to many sites.
Reducing the amount of waste generated in this nation, while reducing the costs of projects
and conserving other materials for higher values of use are essential elements of a more
sustainable America.

In a recent report by the Freedonia Group on March 17, 2009, it was reported that recycled-
content (e.g., fly ash, blast furnace slag) concrete sales reached $9.5 billion in 2008,
representing 15 percent of green building materials demand. That capped a climb from $6.4
biilion in 2003, equivaieht to an 8.3 percent annual growth rate. Demand for recycled content
concrete is forecast to grow 8.4 percent per year to $14.3 billion in 2013, accounting for an
increasing share of total concrete used. This growth of fly ash in concrete products would be
severely limited, if not eliminated, by a hazardous classification.

Seme Conseguences of a Harzardous Label for CCPs

- Any effort to regulate disposal of CCPS as hazardous waste would have catastrophic effects on
the ability to maintain, much less increase, the beneficial use of the materials. New barriers to
beneficial use would be erected because: '

= State regulator resistance to beneficial use of materials otherwise designated hazardous

e Heightened consumer resistance to beneficial use of materials with a hazardous waste
stigma

s (Operational complications created for CCP producers, marketers and consumers

We have included in the Appendix to this letter specific examples of the impact we have
already seen upon beneficial use as a result of news media accounts that have inaccurately
labeled CCPS as “toxic” or “hazardous.” We have also contacted a number of producers,
marketers, end-uUsers and state agencies that have offered opinions to us as to what they think
a hazardous determination {even if just for disposal) would have on future beneficial use.
These statements are also included in the Appendix as are a number of pieces of
correspondence, mainly in the form of emails that ACAA has received concerning this issue.
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ACAA is are aware of no regulatory precedent for a material that is regulated in one setting as a
hazardous waste for disposal while being allowed in substantially the same form in other
settings as a widely available construction material. Rules drafted, but never adopted, for
cement kiln dust may be cited as a potential example.” However, the beneficial use pathways
for cement kiln dust (CKD) differ substantially from the pathways used by CCPs. In the case of
CKD, the regulations anticipated that the material would never leave the possession of the
cement manufacturers that created it. Therefore, higher standards for disposal could possibly
be assumed to create Incentives for the cement manufacturers to reuse CKD in their own
operations. In the case of CCPs, the reuse pathways are mostly external to the producer. There
are no precedents for industries avoiding handling materials as hazardous waste on their own’
properties by dispersing the materials to hundreds or thousands of properties owned by others.

The European Union also has addressed the issue of beneficial use of CCPs as part of its

development of a Waste Framework Directive. The barrier to beneficial use created by a

~ “waste” classification was clearly discussed in a 2005 paper by the United Kingdom Ash Quality
Association that concluded: “In fact, the directive is in danger of having the opposite effect — to

reduce the existing use of byproducts and suppress the development of new means of and

recycling.”

A significant consequence of a hazardous waste designation would be that the United States
would have millions more tons of hazardous waste to dispose of every year as resources would
no longer be desirable for beneficial use. in addition to increasing the need for additional
highly engineered hazardous waste landfills, the loss of beneficial use applications would
eliminate economic benefits of reuse, further exhaust natura! mineral resources, and
significantly curtail environmental practices that today reduce the United States greenhouse
gas emissions footprint by approximately 15 million tons per year. There are currently only 21
hazardous waste facilities permitted in the United States, many of which are located nowhere
near electric generating stations or industrial boilers, ACAA is assuming that any rulemaking for
CCPs would affect other production units such as industrial and commercial boilers that
produce essentially the same type of CCPs in their generating, process heat or manufacturing
operations. ' '

There are no commercial hazardous waste disposal sites in Montana, North Dakota, Minnesota,
Wisconsin, lowa, Missouri, Kentucky, Tenn'essee, North Carolinag or 23 other states. Each siteis
limited by permit to specific daily tonnages and total acres of space to receive hazardous
materials. The construction of new sites would be castly, if even possible, given widespread -
public opposition to hazardous waste disposal in most communities.

State Regulatory Implications of a Federal Hazardous Designatioh

Beneficial use of CCPs depends on acceptance by state environmental reguiators{,_usuaily in the
form of Beneficial Use Determinations. A federal designation of CCPs as hazardous waste
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would disqualify CCPs from consideration for beneficial use in every state jurisdiction surVeyed
by the American Coal Ash Association so far.

in states where beneficial use of CCPs is permitted by regulations or even exempted, ACAA is of
the opinion that a hazardous determination for CCPs in disposal would curtail use in these same

_states. During the week of March 9, ACAA contacted the states of Pennsylvania, Maryland,

Virginia, Florida, Delaware, North Carolina, Colorado, Tennessee, Georgia, Michigan, North
Dakota, Wyoming and Montana. Of the responses received to date, every state indicated that
the beneficial use of CCPs would not be permitted under current state regulations if they were
to be designated hazardous, even only if for the purposes of disposal. The Appendix to this
ietter cites statements made by these state agencies.

Resistance by Producers, Marketers and End-Users

- Likewise, ACAA polled many of its member producers and marketing firms. Their responses
~ were the same as the states. A hazardous determination would eliminate beneficial use. Their
_statements, emails or letters are also cited in the appendix to this letter.

In informal conversation, ACAA also discussed this issue with some firms or organizations that

did not want to place their comments in writing, since the idea of a hazardous designation was
simply speculation at this point in time. However, some of their statements are illustrative of

Qur concern. .

A large wallboard manufacturer stated, for example, were FGD gypsum to be designated
hazardous for the purposes of disposal that would eliminate that firm’s use of FGD gypsum
entirely. Their logic is the designation of hazardous for any ingredient in wallboard production
would make the wallboard likewise hazardous and they will not produce a product that could
be perceived as hazardous, even if testing were to demonstrate it is not. The liability issues
around such a convoluted arrangement would be far too great to chance on continuing under
such a scenario.

At the American Concrete Institute’s Board Advisory Committee on Sustainable Development

. meeting held in San Antonio on March 15, 2009, this question was posed to the members: “If

CCPs were to be desighated as hazardous by the EPA, what would be ACI members’ reactions?”
The responses were almost unanimous, Any such designation would virtually eliminate the use
of fly ash in concrete, despite the fact that fly ash is bound in the matrix. The perception that
portland cement concrete contained “hazardous” constituents would stop ready mix producers,
specifiers, concrete products manufacturers and others from incorporating fly ash in their
various concrete applications. . One member stated it would be a dangerous precedent since
some of the characteristics of fly ash {pH, chemical composition, etc.) are similar to the same
characteristics of portland cement. Another person stated that since supplementary
cementitious materials, such as fly ash, are an important part of the sustainable nature of
concrete, removing fly ash from concrete products would set back efforts to reduce the cement
American Coal Ash Association '
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industry carbon footprint {elimination as raw feed for clinker, elimination of FGD gypsum in the
finishing process, no more blending of fly ash and portland cement at the kiln, no more
blending of fly ash and cement at the ready mix producers facilities, etc.)

- Similarly, at the ACI Committee 232.2 {Fly Ash in Concrete) meeting on March 16, 2009 the

same question was posed to those members. Similarly, members were assertive in their reply
that any designation of hazardousness to fly ash would eliminate that use of fly ash in almost all
concrete applications. The perception of risk to those not familiar with the properties and
characteristics of concrete would necessitate countless efforts to re-educate end-users about
the actual risk. Already producers of concrete products are being questioned about fly ash
safety based on widely distributed media coverage of the Kingston event. Committee
members also described questions they are receiving about the anticipated impact of mercury
capture on fly ash use. There is a fear that using any fly ash involved in mercury capture
processes will expose workers to health risks associated with mercury. There have been
guestions about off-gassing of mercury for fresh and hardened concrete, as well as concerns
about the leaching of mercury for de-constructed concrete. These examples about mercury are
indicative of the far greater reaction the mdustry would see were fly ash to be considered
hazardous for any situation. :

Operational Impacts of a Hazardous Waste Designation

Discussions of a hazardous waste designation for CCPs often focus on the “truck scenario”: Ifa
truck leaving a power plant turns left to go to a disposal site, the material is hazardous; if it
turns right to go to a beneficial use application it is not. This scenario is not that simplistic and
does not reflect reality, wherein a hazardous designation creates costs, risks, and requirements
at numerous stages of the product life cycle. For instance:

* Insurance and Indemnity - Insurance costs and requirements for hazardous wastes are
higher and more complex than for non-hazardous industrial byproducts. Furthermore,
indemnification issues between producers, marketers and consumers of CCPs would
com plicate the ability to accomplish beneficial use.

» Retroactive liability —to classify CCPs as hazardous wouid raise questions about all the
previous projects where CCPs were used in small or large scale projects. Would land
reclamation activities, soil stabilization projects, pavements, wallboard products, grouts
and numerous other applications now require removal and disposal to make that
project safe? The average citizen as well as public officials would no longer accept
materials now considered hazardous to be used in commercial appiicati'ons, not to
mention the fears that would be raised about past uses. Class action lawsuits against
producers, marketers, contractors, and end-users would be overwhelming, as

demonstrated by the “Chinese wallboard” and “sulfate” issues discussed below under
Market Reaction Examples.
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Regulatory Oversight - What oversight would the Occupational Safety and Health
Administration and other worker safety organizations provide in overseeing worker
exposure to CCPs? Would increased protective gear be required, or unnecessarily
perceived to be needed, for warkers handling CCPs at various levels of the product
distribution chain? What other worker training would be required? Issues related to-
hexavalent chromium in portland cement have been seen to generate widespread
concern among workers, despite health risk information demonstrating this is not a
serious concern in most typical situations,

Transportation - Would trucks and railcars transporting CCPs be required to carry
hazardous waste placarding, lading paperwork and perform related transportation
agency licensing and notifications? What clean-up standards would be enforced in the
event of spills? Will all drivers now be required to obtain additional licenses to haul
hazardous wastes, when going to a landfill or to a utilization location? Would transport
vehicles (truck, rail and/or barge) have to be cleaned between the shipments of
different commodities? How would clean-up residues be handled?

Facility Handling — Would coal-fueled power plants be required to implement hew
operational procedures now that they are producing materials that could be treated as
hazardous wastes? Would operational activities need oversight similar to those found
at a nuclear power plant since the plant now produces and handles “hazardous”
substances? Would CCPs be regulated differently at a concrete batch plant or other
manufacturing facility? In the event of spills, would CCPs face stricter clean-up
requirements than for other products with similar chemical constituents, such as
cement? Could incidental spill clean-up wastes be sent to local MSW landfills or would
they be required to go to hazardous waste landfills?

- Secondary Waste - What would be the regulatory status of products containing CCPs
that need to be disposed? For instance, a small amount of concrete is almost always
disposed after completing a job. If that concrete contains coal fly ash, wouid its disposal
be governed by hazardous waste regulations? Furthermore, when structures containing
CCPs are demaolished, would their disposal be governed by hazardous waste _
regulations? What about sample shipping and testing laboratory requirements? Would -
fabs need to be certified for hazardous waste handiing? How would disposal of samples
after testing be handied? - ' '

Secondary Product Types - If CCPs are combined with other materials prior ta marketing
as a product, will those materials be affected by the regulatory status? For instance, will
the production of blended cements be discouraged because inclusion of the CCPs may
result in higher insurance and regulatory exposure? '
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e In-place Worker Exposure - Would enhanced worker protection be reguired if products
containing CCPs were modified during their useful life? -For instance, what would be the
impact on concrete cutting and coring operations?

Effects of Operational Impacts on CCP Producers
The combined effects of the operational impacts of a hazardous waste designation 7
would discourage producers of CCPs from seeking beneficial uses. CCP producers would -
have little or no incentive to widely distribute a material that is already designated
hazardous in one setting and may later be determined hazardous in other settings. To
do so would expose producers to risks of widely dispersed clean-up operations and
potential individual and class action litigation.

One of the reasons for a significant increase in CCP beneficial use rates since EPA’s 2000
Final Regulatory Determination has been the reliance of CCP producers on EPA’s
decision. The Final Regulatory Determination was issued after a vigorous public
discussion that gave industry confidence that matters pertaining to a hazardous waste
designation were settled and that they could move forward on beneficial use
implementation with little fear of retroactive liability. Many CCP producers began
increasing capital Investments in facilities needed to direct CCPs to beneficial use rather
than disposal. Wisconsin is often cited as a model state for beneficial use of CCPs.
Clearly defined state regulations encouraging beneficial use have supported the
development of a robust market for CCPs in a manner protective of the public health
and environment.  Similar policies in states like Pennsylvania and Texas have shown
that encouraging beneficiai use is a powerful incentive to producers and marketers of

. CCPs.

If EPA now reverses its Final Determination with respect to CCP disposal, CCP producers
will likely have little confidence in their ability to rely on any assurances by the Agency
that beneficial use applications will remain classified as non-hazardous, Risk of
retroactive liability will return as a significant decision-making factor when evaluating
resources devoted to promoting beneficial use.

Effects of Operatibnal Im'pacts on CCP Marketers

The increased costs associated with transporting, handling, permitting, recordkeeping,
and indemnifying materials that may be deemed hazardous would negatively alter the
economics of marketing CCPs. Even more difficult would be overcoming the stigma
associated with selling a product that is considered hazardous in other settings (See
Market Reaction Examples below) '
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Effects of Operatibna[ Impacts on CCP Consumers

Consumer attitudes toward CCPs would be negatively affected on two levels.
Manufacturing consumers — such as ready mixed concrete producers — would be less
likely to use a product that carries the risk of increased regulatory scrutiny or worker
exposure issues (as stated by the wallboard manufacturer and members of ACI
committees discussed above). End use consumers that already require extensive
education on the health and environmental safety of CCP beneficial use would likely
abandon consideration of the products entirely. Brief discussions with several LEED
accredited professionals have speculated that architects would no longer request fly ash
in concrete because of perceived risks.

" Three Market Reaction Examples

The effort to increase beneficial use of CCPs is already negatively affected by misinformation
about health and safety issues and by popular news media stories that mischaracterize CCPs as
“toxic” or “hazardous.” An official designation of CCPs as hazardous in any setting will only
exacerbate the issue. A regulatory double standard would discourage CCP producers from
distributing materials into a marketplace that could be rife for speculative litigation. Although it
is difficult to determine the exact marketplace reactions, we offer three examples of situations
wherein the tainting of CCPs with a label of “toxic” or with some widely held perception has
had a negative impact on the industry.

California CHPS

The California Collaborative for High Performance Schools (CHPS) has established a
green rating system, similar to LEED that provides guidance to CHPS members that want
to increase their use of recycled content materials in their sustainable construction
practices. Section ME4.1, “Recycled Content,” contains the following text: -

“For California school projects, credit is not offered under this credit for concrete
containing fly ash with a concentration of mercury more than 11 ppb (0.011
mg/L) as determined by a Waste Extraction Test {WET}) used by the Department
of Toxic Substance and Control (DTSC) found in California Hazardous Waste Code
Title 22, Chapter 11, Appendix || WET procedures. For non-California school
projects mercury concentration should not be more than 5.5 ppb (0.0055 mg/L)
as determined by a Toxicity Characteristic Leaching Procedure {TCLP) following
EPA 7470A ' '

In this example,. CHPS has singled out a perceived negative characteristic of fly ash and
imposed a unique condition that is not applied to any other construction material. For
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ekample, other materials that might contain mercury, such as granite, stone,
aggregates, portland cement, ceramics, etc. are not included in this precaution.
Comman items, such as lighting fixtures, contain higher amounts of mercury that could
conceivably be released in a school, but they are not included in similar warnings. The

" CHPS maotivation is to discourage use of fly ash from coal fueled power plants, rather
than a genuine concern in-protecting human health. Testing data from EPRI, Ohio State
University, the University of Nevada-Reno and other sources was provided to CHPS to
help them understand the actual risk {almost non-existent) to building occupants from
mercury that might be found in the concrete matrix.” indﬁstry arguments were to no
avail. This stigmatizing of fly ash is a modest example of the complications that would
arise from a hazardous designation. The CHPS note in this section is being replicated in
other similar CHPS programs and as recently as March 2009, was found in the draft
Colorado CHPS guide.

Fiorida Wallboard

In Ft. Myers, Florida a class-action complaint was filed on January 30, 2009 in U.S.
District Court charging wallboard made by the Knauf Company was "inherently
defective” and claims this Knauf drywall is made from fly ash, compounds of which
combine with moisture to form sulfuric acid that can corrode copper tubing and
electrical wiring. About 10-million sq ft of Knauf-made drywall was used in the state
between 2004 and 2006, according to the complaint. ACAA has discussed this lawsuit
with the Gypsum Association which has been following the issue closely. Both

- Associations understand that the Chinese drywall was made from gypsum ore {(not FGD
gypsum) and DOES NOT contain fly ash. Furthermore, no wallboard produced in North
American is made using fly ash. There is speculation that the attorneys for the lawsuit -
have deliberately included fly ash in the complaint because it tends to portray negative
connotations, given the incident in Tennessee in December. Despite attempts to
persuade attorneys to remove “fly ash” as part of the argument {since it is not present
in that wallboard)}, they have refused. Media coverage about fly ash in the US has used
inflammatory words such as “toxic sludge” or “hazardous waste” which furthers the
goals of the class action claimants, despite the fact that no fly ash is contained in the
Chinese wallboard or any other wallboard used in the US. These types of _
misperceptions about wallboard have spread to other parts of the country as reported
by ACAA members.

California Sulfate Attack

In California beginning in the mid-1990s, there were numerous lawsuits based on
allegations of sulfate attacks on concrete foundations. Several law firms were successful -
in winning suits wherein homeowners were supposedly experiencing defects in their
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concrete foundations due to damage resulting from sulfate chemicals in soils that were
in contact with concrete. Arguments were successfully made that suppliers used
excessive water when mixing the concrete and that the wrong types of cement was
used. However, in 2006 a California judge ruled that the plaintiffs seeking more than $5
million in damages in that particular case had failed to demonstrate that the defendant
concrete suppliers had actually supplied defective concrete. Since the beginning of the
lawsuits in.the 1990s, nearly S1 billion in settlements had taken place. The judge also
rejected the decisions of previous lawsuits allowing the defendants to recover the
expenses their incurred for expert witnesses. Atthe heart of the lawsuits was the
question, whether or not the foundations had actually been damaged or weakened by
sulfates in the soil and if so, had this endangered the structures themselves. The judge
conciuded that there was insufficient evidence to prove the concrete supplied by the
defendants was improperly proportioned or contained a type of cement unsuitable for
the service. The judge further noted that when a method of presenting evidence is
“veiled in the clothing of objective science” it may be difficult for juries to evaluate
complex data. Furthermore he said that when controls are lacking linked to general _
scientific acceptance, juries may be inappropriately swayed by expert opinion based .
upon junk science, potentially leading to unsupported conclusions.

Conclusions

We believe the three examples cited above of market reactions to alleged risks related to
mercury in fly ash, fly ash in wallboard and sulfate attack indicate the grave risk to beneficial
use were CCPs to be classified as hazardous in some manner. To overturn nearly thirty years of
scientific evaluations, assessments, investigations and evidence to the contrary would set back
decades of beneficial use, CCP disposal standards can and should be addressed without
unnecessarily stigmatizing resources with high potential for safe beneficial use as a preferred
alternative to disposal. Improved methods of disposal, appropriate regulatory oversight and
characterization of CCPs with their intended application will allow beneficial use to be safely
conducted in the future. Encouraging beneficial use, which commensurately reduces the need

- for landfill is a far better method of regulatory action. The numerous examples of incentives

and support from government agencies that could increase beneficial uses described in the
june 2008 Report to Congress offer positive incentives that would increase CCP utilization. To
remove the opportunity to conserve natural resources or reduce greenhouse gasesby
designating CCPs as hazardous would be a reversal of environmentally sound policies in place
for three decades,

Any decision the EPA makes about a hazardous designation has international implications as
well. The C*P? program and the Green Highways Partnerships have been recognized by
international CCP managers as leading the way toward sustainable construction. The strong
encouragement by the EPA has been cited by members of ECOBA (European Coal Byproducts
Association}, CIRCA {Canadian tndustries Recycling Coal Ash) and others as outstanding
examples of governmental support that should be replicated across the globe. in many ways,
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the United States is viewed as a leader in responsible ccP management by virtue of the
numerous state and federal guidance documents promoting beneficial use.

We have attempted to portray some of the consequences and the implications we believe that
a hazardous determination would have upon CCPs and the nation. The extraordinary costs
assdciated with such a decision are difficult to-quantify, but they would be measured in billions
of dollars and in job losses of tens of thousands. Sustainable practices would be affected across
the nation and natural resources of this nation depleted even more rapidly than seen now.

We thank you for your time and consideration of this information. We are available at your

" convenience to discuss any information contained within.

Sincerely,

“Fhomay 4 Ao
Thomas H. Adams
Executive Director

Copies:

M. Vickers
R. Dellinger
P. Grevatt

-R. Kinch

T. Degeare
J. Sager
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~ Appendix to ACAA Letter to Matt Hale dated March 25, 2009

This appendix contains a number of statements from organizations and individuals that ACAA
contacted during March. These individuals or organizations were asked to provide ACAA
" information about what they thought a determination of “hazardous” for CCPs, even if just for
purposes of disposal, would have on beneficial use. Please note these statements are personal
opinions of the entities indicated. :
Also included are examples of communications recewed unsolicited from CCP users concerned
" about characterizations of fly ash in media accounts of the Kingston incident.

From State Regulators

From the Commonwealth of Pennsylvania
Dave,
f-wanted to run your guestion by folks in our Bureau of Waste Management before responding.

(1) if something is declared hazardous waste, even if the laws permitted its beneficial use, it
would not be beneficially used simply because of public opposition. We get opposition for
things that are not hazardous. | don't know how we could defend the beneﬂcxa! use of
something that was declared hazardous.

{2) Here's a comment | received from our Waste program:

"If coal ash was listed as hazardous waste and the general, current hazardous waste regulatory
scheme remained as it is, it would be difficult to continue beneficial uses, especially where the
use involves placement on the land. There are certain beneficial-use-like exclusions in the ~
current hazardous waste regulations {i.e. using hazardous waste as an effective substitute

for commerclal products, etc.}, however, none of those exclusions allow placement on the land
or incorporation into products that are placed on the land unless many other hoops are gone
through (like demonstrating that the hazardous constituents have undergone a chemical
reaction so as to become inseparable by physical means, and meeting the land disposal
restriction standards)." ‘

{3} Here's another comment from our folks in the Waste program concerning what EPA would
have to go thru to list ash as hazardous:

EPA would; in (his) opinion, have a long, uphill battle since their own listing regulation at 40 CFR
Part 261, Subpart D states that "the Administrator will indicate his basis for listing the clusses or
types of wastes listed in this subpart by employing one or more of the folfowing Hazard Codes:
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Ignitable Waste ...........cccccneen.. {1
Corrosive Waste .......occvveeeennen. {C)
Reactive Waste ....cccveeeevveecrcvenne, (R}
Toxicity Characteristic Waste ... (E)
Acute Hazardous Waste ............. {H)
Toxic Waste ..cccvveeveerieevernevrarns (T)

Appendix VIl identifies the constituent which caused the Administrator to list the waste as o
Toxicity Characteristic Waste (E} or Toxic Waste (T) in §§ 261.31 and 261.32."

There are no "codes" to cover the hazard associated with damming up a billion gallons in an
inadequate structure. | guess we will see what they are thlnklng as far as attempting to apply
the hazardous waste regulations. .

{4) The ash that we beneficially use in PA in no way comes even close to exceeding the limits for
the 8 RCRA metals. Below is a comparison of the RCRA leaching limits & our own requirements
for beneficial use. ‘ : :

RCRA mg/L PA Beneficial Use. mg/L

(TCLP) {SPLP)
Ag 5.0 2.5
As 5.0 0.25
Ba 100.0 50
cd 1.0 - 0125
cr 5.0 2.5
Pb 5.0 0.375
Se 1.0 1.0

If EPA were to declare all ash as hazardous I'm curious as to what their basis would be. Despite
claims to the contrary, we have not seen pollution from beneficially used ash. Last year PA
‘used over 11 million tons of ash in the mining program. With the amount that's been used for
mine reclamation in PA, if it were going to pollute we should be seeing pollution. We aren't.

From the State of Maryland

Dave-

My answer is speculative, as your question notes. My opinion is that any designation of a
waste as hazardous would definitely stigmatize the ability to reuse or recycle the material to
the maximum extent practicable. My senseis that if there were a federal designation as
hazardous, any reuse/recycling would have to be done within the confines/construct of Subtitle
Crequirements. If EPA were to make such a designation, my personal opinion is that it would
be incumbent on the Agency to provide additional criteria/guidance on how the materials can
or should be beneficially used within Subtitie C. Since Subtitle Cis a delegated program, my
sense is States are going to have their hands tied somewhat within the constraints dictated by
EPA. 1am not aware of a circumstance where a waste is designated as hazardous if disposed

American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7897, Fax - 720 870 7889, info@acaa-usa.org
WWW.acaa-usa.org



http:www.acaa-usa.org
mailto:info@acaa-usa.org

. Page 18

but non hazardous if beneficially used. Am not saying it does not occur, but that | don't know
of any instance where it is occurring. :
Be aware my response is purely my oplmon and has not been vetted with legal counsel or

. technical staff.

From the State of Michigan:

Michigan currently _régu[ates coal ash as a-solid waste under Part 115, Solid Waste
Management, of the Natural Resources and Environmentai Protection Act, 1994 PA 451, as
amended {(NREPA). Michigan’s program for Solid Waste Management has been in place since
1978. These regulations were amended in 1993 when Michigan became an approved state
under the Resource Conservation and Recovery Act {RCRA) Subtitie D program. Basedon the
analytical information that we have seen on coal ash, we believe that the levels of
contaminants contained In coal ashrare similar in nature to those found in cement kiln dust,

wood ash, foUndry sands, paper mill wastes, or steel mill waste. With the promulgation of the
- 1993 rules, we consider all these waste to be low-hazard industrial waste (i.e. they leach less

than ten percent of the hazardous waste limits when using the appropriate leaching tests.)
Low-hazard industrial waste in Michigan may be disposed of in a landfill that has jess-stringent
design standards than a landfill taking either industrial or munlapa! solid waste, or it may be
disposed of in a permitted surface- impoundment.

Michigan currently has eight sites that accept only'coaliash and/or associated wastes from coal-
fired power plants. Four of the facilities are surface impoundments, and four are solid waste
landfills. Coal ash is also disposed of in combination with other wastes in numerous low-hazard
industrial waste landfills, industrial landfills, and municipal solid waste landfills located
throughout the state.

The four active surface impoundments were all in existence prior to the enactment of
Michigan’s Solid Waste Management Act in 1978, and were “grandfathered in” without
necessarily meeting the current requirements for the design and siting of such facilities. Three
of the four surface impoundments are in the process of closing and/or converting to dry
handllng systems.

The statutory provisions of Part 115, of the NREPA also exempt coal ash from regulation as a
solid waste under certain conditions when the ash is used as:

- acomponent of concrete, grout, mortar, or casting molds;
* araw material in asphalt for road construction;
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» aggregate or road or building material that will be stabilized or bonded by cement, limes
or asphalt; or : - '

* aroad base or construction fill that is covered with asphalt, concrete, or other material
approved by the state. '

RCRA Su_btifle C wastes in Michigan are currently regulated under Part 111, Hazardous Waste
Management, of the NREPA. The regulation of coal ash under full RCRA Subtitle C would end
the current beneficial uses of coal ash. Existing surface impoundments and landfills would be
subject to more stringent design standards and would require either retrofitting of existing
[andfiiis'{if even passible) or closure of those disposal facilities. Neither of these options could
be implemented immediately.

Michigan curréntiy has regulations in place governing the reuse angj disposal of coal ash that
are protective of public health and the environment. If coal ash were determined to be subject
to reguiat'ion under Subtitle C, it would necessitate considerable changes to Michigan solid and
hazardous waste regulations. Such changes would likely be subject to considerable opposition .
from any industry and/or municipality that generates coal ash waste and would likely lead to
increased costs for energy generation and for businesses or industries utilizing the material..

From the State of Florida:
Dave,

if EPA decided to declare coal ash a hazardous waste, | suspect the beneficial use of coal ash
would stop in Florida unless EPA aisé created some special exemptions. For example, | imagine
cement plants that take coal fly ash may have to be permitted as hazardous waste treatment
facilities and this would likely be difficult even if the cement plants wanted to do it. | also think
it is unlikely we would allow folks to build roads with a hazardous waste. So we would be jeft
with some sort of disposal. But last time | checked Florida does not allow hazardous waste -
disposal facilities, so that would mean generators would either have to ship the ash out of state
or do some sort of on-site treatment to render it non-hazardous. 1 guess whether or not it
could be treated to be non-hazardous would depend on the reason EPA gives for calling it a
hazardous waste in the first place. And what about the existing on-site ash disposal areas
around the state? Would these now become hazardous waste disposal facilities needing
cleanup or HW permits?

I think we all agree that the TVA coal ash spill in Tennessee Is a terrible mess. EPA needsto
determine if we have other slurry impoundments like this that may fail in the country and work
on preventing that, of course. Maybe they should provide more materials and training on how
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to do good inspections for these facilities. Also, can the power plants that have slurry -
impoundmentsjusf convert from a Wet to a dry process? Encouraging changes in the power
generation process may be a better solution than trying to define coal ash as a hazardous
.waste. But maybe | just don't know the details well enough.' ' |

| will copy others who know more about the HW world than'| do who may want to comment

" also.

From the State of Virginia:

Hi, Dave,

%00x has asked that | respond to you in regards to the use of CCPs. If EPA were indeed to
reverse their prior position and decided to regulate CCPs as a hazardous waste under the RCRA
Subtitle C authorities, it is very likely that Virginia would no longer aliow these materials to be
beneficial reused under our Coal Combustion By-Products Regulations {9 VAC-20-85) and there
would also be no beneficial reuse allowances our Virginia Solid Waste Management Regulations
{9 VAC 20-80), as well. And there is no speculation on what/if any effect the 2008 DSW ruiing
would have on some reuse potential if CCPs were declared hazardous waste (by the way,
Virginia has yet to decide on seeking authorization for that rule).

From the State of lowa:

Listing coal combustion byproducts as a hazardous waste would eliminate beneficial use in lowa
per lowa Administrative Code {IAC) 567-Chapter 108. lowa's beneficial use regulations pertain
to "solid by-products," which expressly exclude hazardous wastes. Thus, if coal combustion
byproducts were regulated as a hazardous waste, they could not be beneficially used in lowa
and an entire beneficial use market would be eliminated. In addition, lowa has no hazardous
waste landfills, which means all the coal combustion byproducts that were being beneficially
used would have to be exported (easily over one million tons per year) to a hazardous waste
landfill in Peoria, Illinois. If this facility was not available, lowa utilities would have to seek a
disposal in a hazardous waste landfill more than one state away (1.e. Colorado, Oklahoma,
Indiana are the next closest. '

American Coal Ash Assoclation
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7897, Fax - 720 870 7885, info@acaa-usa.org
WWW.acaa-usa.org '



http:www.acaa-usa.org
mailto:info@acaa-usa.org

Page 21

From the State of Indiana:

Regulating coal combustion byproducts as hazardous waste would effectively end beneficial
use in Indiana. lowa S_té_te statute (IC 13-19-3-3) exempts nine uses from regulation as a solid
waste. The statute directs that the coal combustion byproducts are “(A} not included in the ‘
definition of hazardous waste or is exempt from regulation as a hazardous waste under 42 USC
6921”. EPA's designation of coal ash a hazardous waste would effectively remove this material

. from the beneficial use portion of the indiana statute.

| From CCP Prqducérs

From AES ILP Indianapolis, IN :

There probably would be no further beneficial use in Indiana. We have a statute {IC 13-19-3-3)
that exempts nine uses from regulation as a solid waste. The statute requires that the CCP “(A)
is not included in the definition of hazardous waste or is exempt from reguiation as a hazardous
waste under 42 USC 6921”, | suppose EPA could make disposal a hazardous waste, but also
exempt use under 6921, but discussions | have had with marketers, even that legal fix would
probably not allay the “stigma” fear. ! am pretty sure it would prevent IPL’s use/disposal at coal
mines, which is very important to us, especially if they phase out ponds for disposal. | haven’t
research this, but | think there are ASTM issues that would arise with use as a raw material to
make cement as cement replacement in concrete under C-618. These are our two major ash
uses. An even bigger problem for us would be use of FGD gypsum as raw material in
manufacture of wall board. We believe we can sell/use all of our approximately 600K tpy gyp
{and maybe more). If we have to put this in a fandfill, it would be not only an economic disaster
{not only for us but the board manufacturers who would have to go back to mining more rock
gyp), but also in my view an indéfensib'le environmental travesty to dispose something that is -
useful, especially when coming from an environmental agency who changed name OSW to

‘Resource Conservation and Recovery.

From ARRIPA, Harrisburg, PA:

“If EPA or PADEP ;Iassifies CFB coal ash as hazardous waste; the tax free conversion of PA’s
second largest environmental problem (AML-AMD) into alternative energy, as well.as its

correlating labor force and economies that have been providing such benefits for several
decades, will likely disappear.” ' :
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From We Energies, Milwaukee, wih

Mr. Thomas H. Adams, Exchtive Director

American Coal Ash Association :
15200 E. Girard Avenue, Suite 3050
AL_Jrora, CO 80014

The purpose of this letter is to express our serious concern regarding the potentiat impacts to
our successful coal combustion products utilization program at We Energies if coal combustion
products were to be labeled a "hazardous" substance. The valuable mineral resources
contained in coal combustion products need to be matched nationally to environmentally
sustainable practices rather than destined for disposal. A hazardous label will be extremely
harmful to these efforts. Product information is aiready recorded on Material Safety Data
Sheets for users. Qur industry also already provides required information under the federal
Toxics Release Inventory (TRI) reparting requirements. The addition of a "hazardous” label will
likely have the effect of creating an unwarranted concern for potential users. The net effect will
be an increase in the amount of these mineral resources wasted and disposed, and at the same-

“time create an increase in the mining of essentially the same "natural" minerals with associated
enwronmental production impacts,

We Energies has worked diligently to develop, and patent several beneficial uses for virtually all
of our fly ash, bottom ash and flue gas desulfurization gypsum in recent years. In fact we have

gone so far as to recover previously disposed materials from fandfills at times to meet customer .

demand for these commodity resources. Qur fly ash is primarily utilized as a cementitious
material'in the production of concrete, and controlled low strength materials for the
construction industry. Smaller amounts are also used for soil stabilization, full depth (in-situ}
recycling of asphalt pavements, raw feed material for cement manufacturing, and for mine
subsidence prevention. Our bottom ash materials are used primarily as an alternative to mined
aggregates for use as bases for concrete/asphalt pavements and foundations. Some bottom ash
is also used as raw feed material for cement manufacturing. Our flue gas desulfurization {FGD)
gypsum has essentially all been used from the first day of production in waliboard
manufacturing, and more recently also in agriculture. All of these uses essentially replace mined
materials of the same composition, or manufactured materials with their own environmental

impacts.

e The preservation of natural mined gypsum, sand, stone, and cement raw feed materials
(clay, shale and limestone) for use by future generations, and elimination of the
environmental impacts associated with additional mining operations.

e The complete use of residual energy in higher carbon coal ashes for cement proauction,
of concrete quality fly ash production preserves mined coal for future use.

* The significant energy and fuel used in the kiln production of cement and lime can be
conserved and offset by fly ash use in concrete and other products.
American Coal Ash Association
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e The various emissions associated with cement and lime production {including
approximately one ton of CO; emitted for each ton produced) can be offset wnth each
ton of fly ash utilized.

The following are patents heid by We Energies for CCP Activities:

Carborn dioxide sequestration in foamed controlled low-strength materials (7-,390,444)
Mercury removal from activated carbon and/or fly ash {7,217,401) B
Ammeonia removal from fly ash (6,945,179)

Efectrically conductive concrete and cohtkol}ed low-strength materials having carbon fibers”
{6,821,336)

Ammonia removal from fly ash (6,755,901}

Coal combustion products recovery procéss {6,637,354)

"Eléctrically conductive concrete and cont_rolled low-strength materials (6,461,424) |
Re~bufning of coal ash (5,952,336)

In conclusion, we acknowledge the need for improved safety and inspection of disposal
facilities where warranted in light of the failure at TVA and other locations. However, a
"hazardous" label on coal combustion products will be counter-productive as it is likely to
“discourage the safe, beneficial use of these materials, create more disposal, increase demands
on limited disposal facilities, dedicate more land to disposal with associated impacts, increase
mineral resource mining, and at the same time severely damage the numerous existing proven
beneficial uses to society of these valuable msneral resources. :

From Ameren Energy, St. Louis, MO: -
Tom,

Over the years, Ameren has been very proactwe in pursuing and developing beneficial use opportunities
for our ash materials. Our ash is currently used in many beneficial use applications ranging from
engineered structural fill, cement replacement in concrete, cement kiln feedstock, concrete and asphalt h
filler, flowable fill applications, soil drying and amendment, mine reclamation applications, grit blasting,
and roofing shingles. All these applications have been engaged by Ameren and our ash customers based
on the principle that ash is non-toxic, non-hazardous, and & less expensive alternative to other

resources. A reclassification of ash as hazardous or toxic would severety impact Ameren’s beneficial use
options, ultimately resutting in significantly higher operating costs for our plants. Our ash customers
would also be impacted as they would have to switch to pos’sibly higher cost material alternatives,
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Th-ough we have no formal correspondence in hand at this time to share, we have discussed with
several of our cement replacement customers the potential impact a “hazardous” reclassification of fly
ash wouid have on their ash use. They have stated emphatically that it would “kill" the use of fly ashas a
cement replacement in concrete. During 2008, nearly 35 percent of Ameren’s total ash production was
utilized as a cement substitute in concrete. With a reclassification this beneficial use option would most
likely be eliminated for Ameren’s fiy ash materials. - '

A reclassification would also severely limit and probably eliminate Ameren’s ash use and interest in
structural fill projects, mine reclamation, soil drying and amendment, flowable fill, concrete filler, grit
blasting and roofing shingle applications. The hazardous classification would impose regulatory barriers
that would end many of these applications, and the remaining ones would have to be evaluated to
determine whether continuing to participate in these applications is a prudent business strategy in light
- of reclassification. Depending on project timing and year, these applications have utilized in the range of
35 to 60 percent or more of Ameren’s total annual ash production.

.Based on discussions with our custbmérs, cement kiln feedstock m'aybe the only viable beneficial use
application that may sur\iiv'e"after a reclassification. Some cement kilns are permitted to handle
hazardous wastes whether or not ash that has been reclassified hazardous could be used in kiins near
our plants is unknown. One of our current cement kiln customers indicated that they are not currently
permitted to accept hazardous waste feedstock materials. It's possible that they could seek a permit
modification. But there are costs associated with seeking the permi’t and ultimately accepting and
operating with a hazardous waste, They could decide that there are less expensive, lower risk alternative
materials available and not pursue ash use. During 2008, about 8 percent of Ameren’s total ash
production was utllized as cement kiln feedstock. '

One thought to keep in mind is that none of Ameren’s ash customers have to use ash in their projects
or product applications. All things equal, our customers use ash because It offers a less expensive
alternative to other materials ultimately providing them with lower project and/or operating costs. If -
ash is reciassified as hazardous, the perceived risks and higher costs associated with using ash become
high as compared to other materials. Our ash has not changed (makeup or constituents}, but the
hazardous labeling will assign unnecessary costs to using ash. Ameren’s custamers will simply turn to
lower cost, lower perceived risk materials. The switéhing costs to our customers to utilize alternative
materials in lieu of ash are expected to be very low. ' '

Cbviously for Ameren and the industry, the costs associated with ash reclassification would be very high.
Ash materials that once generally représented a revenue source for the Company would possibly
_become a very high operational cost item. Disposal costs and options are not known with
reclassification. But even if we were allowed to utilize the remaining ash disposal capacity at our plants,
this space would be quickly depleted with the ash volumes that would now be placed in these facilities.
Existing contracts with ash customers, marketers, contractors, and transpartation organizations would
possibly have to be either force'majeured or renegotiated. Past ash beneficial use applications, projects,
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products, and on-site ash disposat facilities may all need to be re-evaluated and possibly mitigated in
" light of a reclassification. The costs and risks for the Company and industry could be very high. -

i believe one of the most important concepts that the ACAA needs to communicate here, and hopefully
~ the regulators will understand this message, is that ash customers do not have to use ash materials.
There are alternative materials available. By classifying ash as toxic or hazardous, ash customers will
simply switch to lower perceived risk, non-hazardous mate_rials and not deal with ash. | believe it is as " -

simple as this.

I hope you find this quick write-up helpful. Please let me know if you need additional information or
have questions. ' ' ‘ '

From Public Service of New Hampshire, Manchester, NH:

Nothing new to you, but ash-reuse is difficult enough with the solid waste stigma. | can't even imagine
that it's possible to continue burning coal if they elevate the regulatory status.. it's not possible to
"stabilize" that volume of "hazardous waste" and landfill capacity would disappear. | doubt we could
operate.our plants due to worker protection standards if the coal dust blowing about was classified as a
"toxic material." Last month the NHDES requested my input on an ASTSWMO survey regarding
im'pouridments. NHDES is on our side and support regulation at the state level

From Progress Energy, Raleigh, NC:
Dave and Thomas,

Should CCBs be classified as a hazardous waste, we don’t believe that any of Progress Energy’s CCBs
generated from our North Carolina, South Carolina or Florida plants would be used in our ongoing or -
future beneficial re-use applications. Our current beneficial reuse projects include concrete, Portland
cement, structurai fill projects, concrete bibck, wallboard and a variety of products utilizing
cenospheres,

Information regarding FDEF's Solid Waste Regulations and industrial by-products is provided below. We
are unaware of any North or South Carciina State Regulations. '

http://www.dep.state.fl.us/waste/quick_topics/rules/docume.nts/62-701.pdf
Flbrida Rule Chapter 62-701.220 General Applicability
industrial byproducts, if

1. A majority of the industrial byproducts are demonstrated to be soid, used, or reused within
oneyear;
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2. The industrial byproducts are not discharged, deposited, injécted, dumped, spilled, leaked, or
placed into or upon any land or water so that such industrial byproducts or any constituent _
thereof may enter other lands or be emitted into the air or discharged into any waters, including
ground water, or otherwise enter the environment such that a threat of contamination in excess
of water quality standards and criteria or air quality standards is caused; and

3. The industrial byproducts are not hazardous wastéfs;

Please feel free to contact me if you have any guestions

From AEP, Columbus, OH:

In an interview with an AEP CCP Manager, he pointed out there areas of concern that AEP has an the
issue of hazardous designation: :

o CCPs are not hazardous and there is ample data to demonstrate it

o End-users have already contacted AEP as-king about the hazardousness of CCPs and their
perception that will have to stop using them because of it . :

o Corporately, he doubts that company attarneys will permit AEP to continue marketing
materials that are considered hazardous for disposal, but not for beneficial use. The
liability risks to the corporation are too great.

From CCP Marketers

From the SEFA Group, Lexington, SC

Tom,

To follow-up on our phone conversation this afternoon — The SEFA Group is very concerned about the
“unintended consequences” and the overall negative dynamic that would impact the beneficial reuse of
coal fly ash IF coal fly ash were designated as a hazardous waste. We do not think that the facts suppért
such a designation and we think that the negative connotations associated with such an aspersion would
be ruinous for The SEFA Group - and for the Fly Ash Industry. '

The SEFA Group is @ marketer of coal fly ash; that is what we do, We have been in business since 1976.

We have spent over 40 years developing a market for coal fly ash as a quality-enhancing additive for
concrete. During the last four decades we have worked closely with our customers to change their
perception of our product from “fly trash” — something that can be used in concrete to make it cheaper -
—to fly ash, a key ingredient for concrete that needs to be used in order for concrete to maximize its
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potential for strength and durability. All that we have built — our customers, our reputation, our
business, our industry — would disappear overnight, IF coal fly ash were designated as a hazardous
- waste. ’

The SEFA Group is a marketer of coal fly ash — that is how we derive our revenue. Our employees have
~ jobs because we have developed a market for fly ash in concrete construction. 'Qur employees would -
- lose their jobs, IF coal fly ash were desighated as a hazardous waste. -

. Of course, we have heard the refrain that this designation would ONLY apply to fly ash that would be
disposed ~ a feeble attempt to make a distinction between disposal and utilization. However, the truth
{and the perception) remains that The SEFA Group would become a purveyor of hazardous material and
our customers would drop us like a hot potato, I coal fly ash were designated as a hazardous waste.

Fromy our customers’ perspective, if coal fly ash that is disposed at a power plant is considered
hazardous, then they would consider fly ash delivered to their concrete plants to be hazardous. They
would be exposing their empioyees to the health hazards associated with handling a hazardous waste,
During the normal course of their employees’ dajly duties, they handle/use specification-grade fly ash to
produce ready-mix concrete. Therefore, they have asked us a reasonable question — “what is my
liability if | continue to use fly ash in my concrete.”

From our customers’ perspective, if fly ash is considered hazardous, then they would be exposing their
customers to the health hazards associated with hazardous waste, Why would their customers want the
hospitals and the schools that they build to be built with a hazardous material? What is their liability?
What is the risk for their children who will attend these schools? '

Tom, let us know what we can do to keep this destructive designation from being applied to fly ash. The
facts do not support such a designation.

From Lafarge, NA, Herndon, VA:

In a personal conversation in San Antonio, Tom Adams talked with a senior executive of Lafarge. That
person stated that Lafarge was very concerned about a potentially hazardous designation for coal ash.
Since Lafarge uses and markets large volumes of CCPs in cement manufacturing, wallboard production
and to end users, they see a potentially devastating downturn in these markets if CCPs are in some
manner considered hazardous.

The following is a marketer’s internal memo sent to senior managers of major ready mixed
concrete '

<Dear Producer>
Date: January 21, 2009
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Subject: Fly Ash -Current Enwronmenta! [ssues Related to its’ Use in Ready Mix
‘Concrete

Executive Summary

Over the course of the past several weeks it has become apparent that there is increasing
concern regarding the future viability of fly ash. This is largely due to the recent events which
have drawn-attention to the storage of coal ash and groundwater contamination. In addition,

“there is pending legislation regarding contro! of mercury emissions from coal burning power
plants. :

On' December 24, 2008, a spill of approximately 1 billion galions of coal ash sludge occurred at
the Kingston Fossil Plant outside of Knoxville, Tennessee. On December 31, 2008, a $54 million
class action lawsuit was awarded to residents of Gambrills, Maryland due to contaminated
_groundwater from coal ash deposition in a sand and gravel quarry. These recent events have
reignited a debate as to whether classify coal ash as a hazardous waste, especially, if future
reguiatlons requtre mercury to be captured within the fly ash.

Fly ash, for use in concrete, will be required to be processed as the mercury emission reduction
regulatidns become effective for coal burning power plants which may affect its’ quality,
availability and cost. This federal reduction requirement will most likely not go into effect for
several years; however, state authorities may adopt requirements sooner. Carbon treatments
are the most efficient methods to remove the mereury, necessitating power companies and/or
fly ash marketers to.install carbon treatment or carbon removal equipment to maintain
acceptable fly ash quality.

We will continue to monitor this situation and update you as information becomes available.
Legislation

Mercury is found in coal that is utilized at coal burning power pianté and has not historically
been a regulated emission. in 2000, the Clinton administration decided to initiate an eXpensive
planto regulate mercury emissions from power plants. The decision culminated a lengthy '
process that began with the 1990 Clean Air Act Amendments, which required the :
Environmental Protection Agency to evaluate mercury and other toxic emissions to determine if
they warranted more stringent regulation. ' '

On December 14th, 2000, the EPA announced that mercury emissions from coal fired plants
pose significant hazards to public health and must be reduced. The agency proposed mercury
reguiations in 2003 and would issue final rules by December 2004, If fully implemented in 2005,
the rules were projected to reduce mercury emissions by nearly 50% from 1990 levels, '

- American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
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In March 2005, the EPA removed Coal- and Oil-Fired Electric Utility Steam Generating Units
from mercury emission requirements, stating that their original findings “lacked foundation and
.because recent information demonstrates that it is not appropriate or necessary to regulate
coal and cil-fired Utility Units”.

On February 8, 2008,.a three-judge panel on the U.S. Circuit Court of Appeals for the District of -
Columbia ruied the EPA viclated the Clean Air Act in 2005 when it exempted coal-burning
power plants from the act's most stringent requirements for cleaning up hazardous pollutants.
This decision means the EPA must start over in crafting a regulation to cut mercury emissions.

. The judges also invalidated the agency's plan to adopt a "cap and trade" program to cut
mercury emissions from power plants. The program would have allowed power plants to buy
and sell mercury poliution credits. '

As a result of the court’s decision, it is likely the EPA will develop a Maximum Achievable
Control Technology (MACT) standard, which will require every oil or coal based power plant to
“install mercury specific controls. This rule making could take several years to finalize and mlght
not require emission reductions for more than 5 years*. However, some states may be
incorporating the mercury reduction requirement locally, before the EPA develops natlona]
regulations. * Source: Edison EEectr!c Institute

Environmental

Power plants in the United States emit a small amount of mercury compared to natural
processes and non-U.5. manmade sources. Once released, mercury vapor travels long distances
and depesits in distant locations. It is estimated that only 20% of mercury emitted by U.S,
power plants is deposited locally. -

Human exposure to elemental mercury (Hg) directly emitted from power plants is not harmful.
To become a human health hazard, mercury must undergo a complex transformation into the’
compound methylmercury (MeHg), which must be ingested, primarily through fish, in a-
sufficiently large dose. It is not possible to quantify how much MeHg in fish results from electric
utility plants, therefore, the EPA does not know whether reducing mercury emissions from
power plants will reduce MeHg levels in fish.

Current controls in place for other regulat'ed pollutants, sulfur dioxide (SO2) and nitrous oxide
(NOx) have already reduced the mercury levels. As a result, mercury levels have declined
significantly from 77 tons in 1995 to 40 tons today from coal and oil fired Utility Units.

Mercury Remoﬁal Technology

There are many technologies available to control mercury emissicns from a power plant. The
most cost effective and efficient (> 90% removal) method is the use of activated carbon
injection (ACI) which absorbs the mercury and is then transferred along with the fiy ash. This
American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
Phone - 720 870 7897, Fax - 720 870 7889, info@acaa-usa.org
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elevates'the carbon content (and mercury content) of the fly ash rendering it unusable for.
concrete unless it is further processed. This process resuits in elevated levels of mercury inthe
fly ash.

Fl'y ash marketers/suppliers either currently have or are developing technology to treat or
remove the elevated carbon levels that resuit from this mercury removal process. These
include:

Boral - Fly Ash Carbon Treatment {FACT)
Headwaters - in Development
SEFA - removal using Staged Turbulent Air Reactor {STAR)

Separation Technologies (STI) - removal electrostatically

Eifects on Concrete

There are two main concerns regarding concrete containing fly ash with elevated levels of
carbon and mercury.

1. How does the activated carbon affect concrete performance?

- 2. Do the elevated levels of mercury in the fly ash pose any performance or health risks?

1f the activated carbon is not removed or tredted, it is impossible to entrain adequate air into -
‘the concrete rendering it unusable. Several studies have been conducted regarding the
elevated mercury levels in fly ash and shown to be of no concern when encapsulated in

" concrete. The highest emission levels occur during initial curing and progressively reduce as the
concrete hardens. Interestingly, concretes containing no fly ash had the highest level of
mercury emission rates when compared to concretes containing fly ash of any kind. This is
primarily due to the improved permeability when fly ash is incorporated into the concrete
mixture. In any case, only a very small percentage of the mercury was released and does not
pose any health concerns.

Miscellaneous emails from end users

From: <Community Advocate> -
- Sent: Wednesday, January 21, 2009 8:07 AM
To: <CCP Marketer> ' _
American Coal Ash Association
15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
_Phone - 720 870 7897, Fax - 720 870 7889, info@acaa-usa.org
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_ Subject: FW: Fly ash - <Project Site>

Dear <Marketer>:

| exchanged emails with you last April as | was collecting information about the suitability of a
fly ash/soil mixture for the refurbishment of trails in an inner city nature park in <Location>.
Over the course of that investigation, | was sent and read the ACAA booklet‘about soil
stabilization with self-cementing coal fly ash. F also read numerous documents available on the
web, and was in touch with Dr. <Local University Professor>, who sent me material from a
study he had conducted about soil leachates from coal by-product- containing road construction

- materials.

Recently, however, the articles attached below have stirred up a lot of local concern again
about whether we should be using fly ash in the park. My reading of all of these materials is
that it does not pose any danger to humans or animals and that there is minimal danger from
leachate. However, | am not sure that | can convince all-of these pecple. Could you help me to
formulate-a statement that might altay their fears?

| appreciate any heip.
Best wishes, <Community Advocate>

From: <Interested Third Party>
Sent: Wednesday, January 21, 2009 6:56 AM

- To: <Community Advocate>

Subject: Fly ash - <Project Site>
<Advocate>,

When you reported to the <Local Club> concerning plans to use fly ash to build up trails in
<Project Site> I recalled there had been some histaric concerns expressed upon its
environmental impact, but assurances you offered at that time, as | recali, of its inert and safe
nature was accepted as fact.

Recent events with the fly ash spill at the TVA project has brought renewed attention to the
issue and a Google search has revealed several articles referring to the product as cantaining
concentrations of arsenic, heavy metals and carcinogens. A search of the EPA website was not
readily helpful or revealing.

American Coal Ash Association
+- 15200 East Girard Avenue, Suite 3050, Aurora, CO 80014-3955
- Phone - 720 B70 7897, Fax - 720 870 7889, info@acaa-usa.org
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ifeela responsibiiity to bring these concerns to your attention, however, given the immediate
implications concerning comments concerning it being a safe product to use when handled
properly and in the right applications and encourage you to explore the true safety of the
product before utilizing it to build up pathways in <Project Site>.

-This ts copied to two folks | understand that serve on your <Project Site> Board, as well as, the

President of <Project Board> as you serve in the environmental chair position of that latter
organization. '

Two representative articles from the media are copied below for your information.

American Coal Ash Assaciation
15200 East Girard Avenue, Sufte 3050, Aurora, CO 80014-3955
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September 4, 2009

The Honorable Lisa P. Jackson
EPA Administrator

- 'USEPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, N. W.
Mail Code; 1101A

Washington, DC 20460

Subject: Fly Ash as a "Hazardous Waste"
Dear Ms. Jackson:

As one of the world’s leading authorities on concrete technology, the American Concrete
Institute (ACI) urges the Environmental Protection Agency (EPA) to consider the technical and
sustainability implications of classifying fly ash as a "hazardous waste" under subtitle' C of the
Resource Conservation and Recovery Act (RCRA). It is ACI's opinion that designating fly ash
as a "hazardous waste" will result in kttle or no fly ash being used in concrete in the US. We
'antlcipatc the concrete industry will no Ionger specify its use; and fly ash producers would not
~ permit its beneficial use due to liability concerns, preferring to impound fly ash rather than allow
its use. Further, the designation of fly ash as a “hazardous waste” is counter to the goal of
sustainability.

Who is ACI

The . American Concrete Institute is a-501(c)(3) non‘profit technical and educationalls'ociety
organized in 1904 and is the leading mternatlonal forum for the discussion of all technical
matters related to concrete.

Over the past hundred years, ACI voluntary members have significantly advanced knowledge of
concrete materials and structures by déveloping standards and publishing scholarly manuscripts,
technical papers and articles. ACI is an American National Standards Institute (ANSI) aceredited
Standards Developing Organization (SDO), and maintains national standards i the area of
‘concrete technology -and application. ACI currently supports over 100 technical committees
whose expert members develop these national standards using the consensus process.

ACl is not a trade organization and has no commercial interest in concrete or concrete products.
ACI members seek to advance concrete knowledge for the benefit of the general public.

Fly ash in concrete construction

Fly ash is commonly specified in concrete mixtures to improve durability, thus increasing service
life with both environmental and economical benefits, This is important not only to private
owners, but also to Federal, State, and ILocal jurisdictions responsible for the design,
construction, maintenance and repair of buildings, bridges, roads, and infrastructure. Hungry
Horse Dam, completed in 1953, was one of the first applications in which fly ash was used, and
at least 100 major locks and dams using fly ash have been constructed under the direction of the
U.S. Army Corps of Engineers, the U.S. Bureau of Reclamation, or private engineering firms.




The durability of concrete can be improved and service life extended by using fly ash Fly ash ‘_
can '

+ lower concrete permeability and thus reduce the rate of ingress of water and aggressive
chemicals;

e resist deleterious alkali-aggregate and sulfate reactions;
¢ increase the compressive strengtly, _
"s improve the workability of fresh concrete, enabling more thorough compaction;

reduce the heat of hydration in mass concrete.

Fly ash is recognized in the US Green Building Council’s LEED system as a post-industrial
recycled material. The use of fly ash in concrete enhances the recycied material content of a
building and is recognized as a beneficial strategy for CO, reduction.

The use of fly ash in concrete is an effective and oftenrused environmehtaiiy responsible strategy
to promote sustainability since it

e uses a typically land filled industrial by- product (15 million tons diverted from landfills
in 2007},

e reduces cement content of concrete, and thus CO; generated (15 million ton reduction in-
CO; in 2007); | |

s reduces the amount of embodied energy in concrete;
« reduces virgin materials extracted from the earth.

Strategically, the effective elimination of fly ash in concrete would be a step backward in the
nation’s efforts to provide a more sustainable infrastructure.

Impacts of designating fly ash as a ""hazardous waste"

ACT’s most notable contribution to the construction industry is the ACI 318 Building Code
Requirements for Strucrural Concrete and Commentary. The code is adopted by the ICC in the
International Building Code. It satisfies ISO 19338 "Performance and Assessment Requirements
Jor Design Standards on Structural Concrete," and is used worldwide. This Code recognizes the -
use of fly ash as an effective supplementary cementitious material, Whlch leads to
environmentally responsible construction

It is not within the purview of ACI to determine whether fly ash is a "hazardous waste." As you
know, EPA determined in May, 2000 that these materials "do not warrant regulation under
subtitle C of RCRA and is retaining the hazardous waste exemption under RCRA section
3001(b)(3)c)." Fly ash of any composition that is incorporated into concrete is to a high degree
sequestered, and its environmental interaction is significantly reduced. - Such sequestering
remains even if the concrete is subsequently ground into aggregate-sized particles and recycled.

Designation of fly ash as a "hazardous waste" will likely eliminate its inclusion in future project
specifications for fear of possible legal exposure and liability. Such a designation would also
likely lead to its removal from future national codes and standards for the same reason.




Sumimiry

. ACT is a technical society, and unlike trade organizations does not represent any trades related to

or part of the concrete industry. Our concern deals with the impact that designating fly ash as a
“hazardous waste” will have on concrete technology, the best use of concrete, and concrete’s
sustainable impact on society.
Recognizing that '

» fly ash is commonly accepted and used world- wsde _

o fly ashcan contribuie to longevity and economy of concrete construction, and

» fly ash use is a key strategy to sustainable construction, '_ '
EPA should not risk harm to the environmental and material benefits of fly ash use in concrete

when addressing the impoundment requirements for fly ash nor abrogate the ability to make
effective and safe use of this industrial by-product. ACI suggests that a national enforcement

“program for fly ash impoundment be developed to strengthen the current oversight and reduce

the likelihood of another catastrophic release such as occurxed in ngston, Tennessee but
without labeling fly ash a hazardous waste. :

ACI would be pleased to provide the EPA with technically accurate and credible resources on
the use of fly ash in concrete during the EPA’s deliberations. A copy of ACI Committee 232
report dealing with fly ash's use in concrete is attached for your reference.

Sincerely,

Florian G. Barth William R, Tolley

President : : Executive Vice President -
Enclosure:

ACI Committee 232 Report entitled “Use of Fly Ash in Concrete”

ce! Mathy Stanislaus, EPA Assistant Administrator
Mr. Matt Hale, Director, Office of Resource
John Sager, EPA
Thomas JI. Vilsack, Secretary of Agnculture
Gary F. Locke, Secretary of Commerce
Steven Chu, Secretary of Energy
Raymond L. LaHood, Secretary of Transportation
Rahm Emanue) Chief of White House Staff
Carol Browner, Energy Coordinator
ACI Board of Direction ' _
David Sanders, Chair, ACI Technical Activities Committee
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August 28, 2009

.Honorable Lisa Jackson

Administrator

United States Environmental Protection Agency -
Ariel Rios Buiiding

1200 Pennsylvania Ave NW

MC 1101A.

Washington, DC 20460

Dear Administrator Jackson,

American Concrete strongly opposes any designation of coal combustion products (CCPs) as hazardous
waste. Such action would have significant and long lasting effect upon society’s willingness to
beneficially re-use fly ash and other CCPs by desta bilizing their markets. Regulatory schemes that would
designate these materials as hazardous for purposes of disposai will stigmatize them and eliminate
many examples of environmentally and socially sound beneficial use. CCP disposal standards can and
should be addressed without unnecessarily stigmatizing resources with high potential for safe beneficial
use as a preferred alternative to disposal. We welcome dialogue with the Agency and the environmental
community to ensure that future regulatory frameworks promote the safe beneficial re-use of CCPs,

RCRA requires that EPA consider the “current and potential utilization” of CCBs in evaluating its -

_ regulatory options for CCBs [See RCRA § 8002(n)(8)]. EPA and the States have consistently recognized
that regulating CCBs as hazardous waste under Subtitle C would adversely impact their beneficial use.
Such a result would not be consistent with RCRA’s directive that EPA consider such beneficial uses in
evaluating CCB regulatory options. On the other hand, regulation of CCBs under RCRA Subtitle D would
not adversely impact CCB beneficial use, while at the same time allowing for the development of federat
regulations that would ensure that CCBs are managed in a manner protective of human health and the

environment,

On May 22, 2000, the EPA published its final Regulatory Determination on Wastes from Fossil Fuels in
which the Agency concluded that these materials “do not warrant regulation under subtitle C of RCRA.”
EPA also stated that it did “not wish to place any unnecessary barriers on the beneficial uses of these
wastes, because they conserve natural resources, reduce disposal costs and reduce the total amount of
waste destined for disposal.”

* The concern with the impact of hazardous waste regulations is even greater now. In 1999, CCP
utilization was estimated to be 30% or approximateli/ 30 million tonners anndally. n 2008, that number
had risen to 43% and 56 million tons annuaily, nearly double the tonnage reported in 1999. Thisis a
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remarkable achievement, 'considerfng total tonnage of CCPs has grown éigniﬁcantly during the same

period.

One of the reasons for a significant increase in CCP beneficial use rates since EPA’s 2000 Final Regulatory
Determination has been the reliance of State regulatory agencies, CCP producers and marketers on
EPA’s decision. The Final Regulatory Determination was issued after a vigorous public discussion that
gave industry confidence that matters pertaining to a hazardous waste designation were settled and
that they could move forward on beneficial use implementation with little fear of retroactive liability.
Many CCP producers began increasing capital investments in facilities needed to direct CCPs to
beneficial use rather than disposal. Clearly defined state regulations encouraging beneficial use have
supported the development of a robust market foer CCPs in a manner protective of the public health and
environment. State policies encouraging CCP beneficial use provide a powerful incentive to producers . -

and marketers of CCPs.

If the EPA were to reverse its Final Determination and assign a hazardous waste designation for CCPs,
even for the limited purpose of disposal operations, we believe it would have a devastating effect on the
beneficial use of the resource. Producers, marketers and users of CCPs would be confronted with
myriad new uncertainties and perceived risks associated with marketing, handling, transporting and
utilizing CCPs. By impeding the beneficial use of CCPs, a hazardous waste designation would have the
-unintended consegquences of dramatically increasing the volumes of material disposed and eliminating
the significant environmental, economic, and sustainability benefits accomplished by beneficial use. The
" valuabte mineral resources contained In coal combustion products need to be matched nationally to
environmentally sustainabie practices rather than destined for disposal. The net effect will be an
increase in the amount of these mineral resources wasted and disposed, and at the same time create an
increase in the mining of essentially the same "natural" minerals with associated environmental

production impacts.

Any proposal to regulate disposal of CCPs as “hazardous waste” threaten to undo the considerable
progress that industry, in partnership with EPA, has made to increase CCP beneficial use. Nearly 30
years of technical study with high scientific integrity has concluded that there is no basis for a hazardous
waste designation for CCPs —for disposal or beneficial use. Similarly, going back to 1980, years of
federal regulatory determinations have also concluded that a hazardous waste designation is
unwarranted. And most importantly, a hazardous determination would undo and nearly completely
stop beneficial uses for all CCPs.

In 2005, the American Coal Council performed an economic assessment of the impact that the CCP
industry has on the nation’s economy,. At that time, it was estimated that the combined direct and
indirect economic benefits that CCPs provided was approximately $4.5 billion. That number has grown
substantially since 2005 since production and utilization as increased nearly ten percent and green
building has expanded even more since the study was completed. This incorporation of CCPs into the
“green supply chain” has created jobs and has been used in countless sustainable projects that illustrate
the long term benefits of products containing CCPs as well as reducing -green house gasses and providing




locally available materials to many sites. Reducing the amount of waste generated in this nation, while
reducing the costs of projects and conserving other materials for higher values of use are essential
elements of a more sustainable America.

We believe that a hazardous waste designation is not supported by nearly three decades of EPA study
and formal determinations marked by strong scientific integrity. The regulation of CCP disposal as non-
hazardous waste under RCRA Subtitle D will ensure proteétion of human health and the environment
without unnecessarily stigmatizing resources that have the high potential for safe beneficial use as a
preferred alternative to disposal. This approach will ensure that CCPs are safely managed while

continuing to promote and expand their beneficial use.
Thank you for your consideration of American Coﬁcrete’s views,
Sincerely,

T. Chris West

Vice President/General Manager

American Concrete

5550 N.E. 22" St.

Des Moines, |A 50313

Dffice: 515-263-3860

Fax: 515-263-3878

Email: ctwest@oldcastlematerials.com

www._amerconcrete.com
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500 New Jersey Ava, NW
7th Floor

Washington, DC 20001
202-638-2272
202-638-2688 fax

www. pavement.com

AMERICAN CONCRETE
PAVEMENT ASSOCIATION

August 21, 2009

The Honorable Lisa Jackson ,
Administrater, Environmental Protection Agency
Room 3000, Arie! Rios Building

120G Pennsylvania Avenue, NW.

Washington DC 20460

Dear Ms. Jackson:

We are writing to express our concern about a potential Environmental Protection Agency
ruling pertaining to the regulation of fly-ash (a coal combustion product} as a hazardous
waste material, '

[t is our understanding that your agency is considering revisiting previous EPA
determinations that these materials do not warrant regulation as hazardous waste materiais
(1993 and 20GC). it is clear to the concrete pavement industry that the result of these eartier
determinations is that the beneficial use of fly-ash has grown significantly over the last few
decades. ' '

We believe beneficial use of fly-ash would be severely crippled under the proposed
ruiemaking. For example, some state regulations prohibit the use of a "hazardous waste” for
any beneficial use. We are aware that many DOTs around the country aliow and encourage
the use of fly ash for various reasons. Among the numerous benefits derived from using fly
ash In concrete are improved longevity, increased strength, enhanced durability and
improved cost effectiveness. Increasing the longevity of our concrete infrastructure alone
has huge positive implications for natural resource conservation and energy savings. There
are also greenhouse gas savings realized with the use of flyash in concrete mixtures.

We believe that reguiating flyash as a hazardous waste would have significant unintended
negative consequences that could potentially undo several decades of advancement in
concrete durability and infrastructure Jongevity, as well as reduced disposal needs.

Thank you for your attention and consideration. We anticipate contacting your staff in the
near future to discuss the numerous environmental and economic benefits of fly ash that are
now at stake with this possible ruling.

Sincerely,

Leif G. athné, P.E.
VP - Highways and Federal Affairs

C: G. Voigt, President & CEO




September <xx>, 2009

The Honorable Lisa P. Jackson
EPA Administrator

USEPA Headguarters

~Ariel Rios Building

1200 Pennsylvania Avenue, N. W.
Mail Code: 1101A

Washington, DC 20460

Subject: Fly Ash as a "Hazardous Waste"

Dear Ms, Jlackson:

When the Environmenta) Protection Agency carefully weighs the merits of classifying fly ash as
a hazardous waste under subtitle C of the Resource Conservation and Recovery Act {(RCRA), the
American Society of Concrete Contractors {ASCC) urges you to consider the following points:

Since the 1950s, millions of tons of fiy ash have been used as a low-cost portland-
cement replacement in concrete, and also as a supplementary cementitious material
that improves concrete durability. There has been no reported evidence that this use of
fly ash has contributed to health problems for concrete production and construction
workers., . .

When used as a cement replacement, fly ash reduces carbon dioxide emissions because
less cement is needed to produce concrete that is also strong and durabie. Both the
reduction in carbon dioxide and the improved durability have helped to make concrete
a more sustainable construction material. Classifying fly ash a s a hazardous waste
would reverse these sustainability gains primarily because few fly ash generators—
primarily coal-fired power plants~—would be willing to market a hazardous material and
thus accept the liability for health claims by workers in concrete production and
construction. _ :

If fly as is classified as-a hazardous waste, it is unlikely that engineers and architects will
continue to use specifications that mandate replacing up to 50% of the portland cement
in concrete with fly ash. Again, few engineers would be willing to accept liability for
possible helath claims by workers. '

Even if fly ash were specified for use in concrete construction projects, contractors
would be reluctant to bid on such projects because of the liability issue.

in summary, classifying fly ash as a hazardous waste would have a harmful effect on
sustainability efforts in the concrete industry while also increasing the cost of concrete
construction. Neither effect will be beneficial to the citizens of the United States. We urge that
the EPA not classify fly ash as a hazardous material.

Sincerely,




Beverly Garnant
Executive Director ‘
American Society of Concrete Contractors
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”Dea.r Ms Jackson :

As you are-aware; the Env1ronmenta1 Protectlon Agency is currently consadermg new rcgUIatlons

for coal ‘corfibustion products, moluding ﬂy ash, &s a result of the fajlire of a wet ash _ ;'

impoundment at the. Tennessee Valley Authority's Kirnigston, Teimessee facility in December -~ "0 |

2008. .The spill was the result of the failure of the contajninent structiré and:had nothmg todo~ .7

with.the material therem Asa result the agéncy is revisiting previous EPA, detenmnatlons that '
- these matenals did not Warrantmegulahon as hazardous wastes, Beneﬁcmi use.of these matenals

Has grown s1gmﬁcantly in the last: several years and reclass:ﬁcatlon would create serious

N umntended consequences

T AL th]s tlme it is believed that coal combustlon products w111 be regulated under Subtltle Cof the o
Resource Conservation and Recovery Aét (RCRA), or an alternate approach of regulation under - -

: Subtlﬂe C for dlsposal purppses but not a3 a hazardous waste for ‘beneficial use, The Arizona S :

"~ Rock Products Association believes beneﬁc1a1 use would be severely nnpacted in either case. For =~

examPle, some state regulahons proh1b1,t the use of a “hazardous waste” for any beneﬁolal use.

There has been dramaho growth in utlhzatlon arid the growth in supp]y of fly ash whichis - -
1ndlcat1ve of Boththe increased demand for concrete based. construction and the growwg
acceptaice of fly ash as a viable and economical congtruction material, That said, tany DO'Ts’
around the oountry allow and. encourage the use of fly. ash for use in ready mixed concrete.
Among the bengfits derived from using fly ash are the following: improved wiltimate. compressive - .
- and ﬂexural strengths, reduced penneabzhty, improved workability and mmgatlon of alkali I
' aggregate reachwty which protects ourvital mfrastructure : _ . ‘

A pubhcatlon tttled “Fly Ash Facts for nghway Engmeers” provldes valuable mformatlou i
regardmg the maity uses of flyash. This .publication is sponsored by the USDOT through the -
FHWA, in cooperation with the ACAA and the EPA. The second paragraph in the ‘preface of - ST
this pubhcatlon states, “Fly ash has been used in roadways and intersiate highways since the SRR
early 1950°s. In 1974, the Federal Hrghway Administration encaur'aged the use of fly ashin . .

. concrefe pavemeut with 'Notice N-5080.4', which urgea‘ statesto allow partial substitution of ‘ oo
fly ash for cement whertever Jeasible. In addition; in January 1983, the Enyironmental o

: Proteet:on Agency publrshed federal comprehensive procurement guidelines for cement and

018 WetAdams Straet » Phoanix, AZ 850072732 _
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’ deadlinég” The reelassxﬁee.ﬂon and regulauon effert does eeem c,ehtrary te EPA’s educat:en"
-efforts to promote -the ellmmatlon of Waste slxeams and weuid eieerly merease unwanted o

) emxesmns

‘Eeonomxc beneﬁts of ﬂllS matenal melude reduced costs for ﬂy ash d1sp03al 1ncreased revenue .
“from the sale of the ash-and savifigs froim usiiig the’ aghin’ p agg of the more’ ‘eoatly eement '
Conversely, not’ ailewmg 1ts use: eould be devaStatmg t’e an already stramed eponomy
: Enwrbn,mental benefits of usmg ﬂy ash fre numerous F1rst it§ use censerves landfill epace
'Every ton of coal combustmn produets that is; used to. 1mprov uf riation”s, highWays and
_ ‘buﬂdmgs isa ton thaf i is not depos1ted inal landﬁll Fly ash.isidlgo & recovered resojiice. and
- reduces depletlen of natural 1esourees; Fly ash reduces the enefgyaiﬂte'n‘S‘We mariufaeturmg of-
T <oﬂ1er conerets 1ngred1ents Ieadmg to savings in both-cnergy usage and emissions-af greenhouse "
. gasgs. Finally, its use in concrele quahﬁes for: credzt undér: the U, Green Bulldmg Coundil's:

. -'popular EEED ratmg systéin for sustamable construetien' _ df the envifonraental ‘benefits of fly -

“gsh use are frequentlytited by numerous goverﬂment agencles mcludmg theU S Department of "
—_Energye.ndtheEPA . o S D o

. lThe Arizona, Rock Products Assoela’hon apprecrates the epportumty to submlt connnent and
- requests that the EPA does' not regulete or 'reclagsify - ﬂy ‘ash &8 hazardous matenals under
Subuﬂe C of RCRA or any ; altematwe appreaeh under Subhﬂe ¢ R .

_Smcerely, | . - _- o

. Steve TruSse}l
'Executlve Dlrector

Toee Ben Gl:unibles Director ADEQ -
. John Hahkewskl ADOT Director -
John Bogett, ADOT Chief of. Operations
'Floyd Roehneh ADOT State Engmeer
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Material
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October 5, 2009

. BORAL MATERIAL TEGHNOLOGIES ING.
Lisa Jackson -

45 Northeast Loop 410, Sulte 700
. ) - San Antonio, TX 78216
US.EPA: Headguz}rters Phone (210} 3494069
Ariel Rios Building - - S Fax {210} 3498512
1200 Pennsylvania Avenue, N.'W. - '
Room 3000

Washington, D.C. 20460

Dear Lisa Jackson:

- Boral Material Techﬂo]ogiés Inc, (BMTI) is a marketer of fly ash and coal combustion
products, with- more than four decades of experience marketing to the concrete industry. In
addition, BMTI maintains a standardized, consolidated and proactive approach to ensure that a
safe and healthful work environment is preserved, and emphasizes its commitment to being a
responsiblé steward with respect to the safety and health of the environmental impact of its
operations and products. BMTI embraces the principle of sustainable development through
meeting the needs of the present without compromising the ability of future generations to meet
their own needs. We recognize that the community ekpects responsible environmental, health
and safety stewardship. -

This letter is regarding the current legislation that is under review that would reclassify
coal fly ash from a solid waste to a hazardous solid waste, with the exception of ash applied for
beneficial use. Any “hazardous waste” designation of coal ash would create serious negative
impacts for our country. Fly ash has been reviewed by the EPA and classified as non hazardous
in 1993 and 2000, based on scientific evidence that has not changed. This evidence collected
over decades, justifies the exclusion of coal fly ash from RCRA Subtitle C. This includes héavy
metals content. In fact, TCLP resulis, as required by Subtitle C, are often not detectable or are a
fraction of the allowable threshold. We strongly urge you to consider the scientific evidence
and disregard public perception and emotional opinions when making a final decision over this
matter.- 7

Coal ash is a byproduct created by the combustion of coal for generation of electricity.
Currently about 50% of the electricity generated in the U.S. comes from the combustion of coal.
The most recent data available from the American Coal Ash Association (ACAA) indicate that

over 130 million tons of coal ash was produced in 2007.
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Labeling coal ash as a hazardous waste, even if for the limited purpose of regulating its

disposal, would have severe impacts on our economy and environment without providing.

material improvement in the protection of public health and safety. Major impacts would

include the following:

L J

Reeycling or “beneficial use” of coal ash would virtually stop if it were designated “hazardous.”
According to 2007 ACAA data, 43% of the 130 million tons of coal ash was recycled and
therefore diverted from disposal in landfills or impoundments. The benefits of fly ash have been
shown over decades in both research and field experience. Fly ash physical and chemical
characteristics enhance the overall concrete product so that it can resist chemical attack from
external sources. It is highly effective in mitigating the deleterious effects of aikali-silica
reaction, reducing potential expansion due to sulfate attack, reducing the potential for corrosion
of reinforcing steel, and greatly enhancing long term strength. This enhanced durability results
in longer service life and reduced replacement and repair cost to tax payers,

Greenhouse gas emissions would increase as fly ash would not be used to replace portland
cement in concrete mixtures. Recent data show that-up to 15 million tons of CO» emissions were
avoided in 2007 because of fly ash use in lieu of portland cement in various applications and
nearly 120 million tons avoided since 2000. _
Many state regulations prohibit the use of a material designated as hazardous for beneficial use.

It is expected that negative public- perception of hazardous materials would virtually halt

acceptance of products containing coal ash should they be designated as hazardous wastes.
Utilities would be forced to acquire significant amounts of property for disposal of coal ash no
longer beneficially used. In addition to land acquisition, permitting new sites has proven to be a
lengthy and costly process even for non-hazardous solid waste disposal sites, let alone hazardous
wastes, . The costs for land acquisition and permitting would be passed on to consumers. Our
economy cannot sustain such additional burdens in these times of economic turmoil.

Coal ash disposal standards can be addressed without unnecessarily stigmatizing this

resource, which has a track record of safe beneficial use as a preferred alternative to disposal.

The decades of coal ash contributions to improving both our environment and economy must be

altowed to continue,

Sincerely,

(Gary Sheiton

President
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The: Honorable Ltsa Jackson )

Administrater

United States Enwronmental Protect[on Agency
Room 3000 N -
Ariel Rios Building .

1200 Pennsylvania Avenue NW :
Washmgton, De: 20450 R I R RN

Dear Admm:stratorjacksen
Byram Concrete & Supply, inc: s opposed E do] potentiai rullng by US. EPA that. would regulate flyashasa

hazardous waste: matenai Such regulatron could Ve th pervers i mpact of hmltlng beneﬁc:al uses of the
material, therefore ;ncreastng wasted stockpties th t. posethe very tisks that EPA aims to mitigate.

Byfam Concrete & Supply, lnc isa ready -lk'gconcrete-:produoer. Tn ':-th‘i's -r.ole,' we rely on:ﬂy ash as a strategic
material for our busmess. L ' 1 : :

In"2007, the concrete: mdustry asa whoie used approxxmateiy 14; 5 mmifilion’ tons: ofﬂy ash'in concrete, as. the
maost widely used supplemerital cementang materlal (SCIA}. Fly ash.works i in combination with Portland
cementto impart beneficil quahtles to concrete and is. then enca psulated ttseif

In fact, supplementar\/ materia!s such as ﬂy ash contrlbute both to Concrete s exceptiona! performance and
sustainability. When combmed With €ement in concrete SCMs; rmprove durabllrty, strength, constructability
and economy. in the case’ ‘of hlghWays ‘Streets; parking areas, and- ogean- -side structures, durability is the
number one concern. Fly ash, as weli as slag, silica fume and ‘other SCM’S are used to enhance the durability
of concrete by decreasing permeabliity and cracklng They help bfock mxgrat:on of chloride ions {fror deicing
chemicals.or seawater} to reinforcing steeT ‘the most-common cause of corrosion. In the case of buiidings,
SCMs help to create- high strength-concrete- used to'build some of the tallest bu1ld1ngs in the world. For
homes, fly ash concrete.provides an economical-and durabie alternatwe for.foundations, patios and

driveways.

‘The environmental benefits of using these industrial by produsets in‘concrete results in fonger lasting
structures and reductionsin the amount of waste materials sent to landfills, raw materials extracted, energy
required for productlon and air em:smons including carbon dioxide.

We understand that EPA's proposed new: regulatrons may mclude a reclassrﬂcatton offlyashfroma
nonhhazardous waste material to:a-hazardous waste material-for disposal purposes and a non- -hazardous

56 Lafayette Avenue, Sulte 310, White Plains, NY 10803 914.2809.0357 Fax 914.682.4486
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waste material when usedfor bene'ﬂc-ial_ purposes, We oppose the re-classification of fly ash in any form for
seve-ral reasons.

EPA’s primary goais shouidbe to reduce the-amount of.fly ash wasted:and to ensure that whatever fly ash is
wasted is'managed propefiy, A hazardous waste: desrgnatlon—whlle potentra!iy advancing the second-goal—
would undermine the ;primary goal. Some states forbid the:beneficial reuse of hazardous wastes, which could
create a “Catch 22” situation that prevents sheddlng the: hazardous ‘Waste desrgnatlon through reuse..A
better solution-would be to: presume hat fly ash ds:not: hazardous unfess -net reused.and |mproper]y
managed. Thrs wrll achleve ERA’s, goals wrthout forfeltmg reuse opportunrtles .

The adverse impact- ofrm pro per!y crafted regu[atron on; Ih U'S economy could be enormous. Cencrete is
used for nearly.all forms of construction, includlng home uﬂdmgs, h|ghways dirpofts, ‘domestic water
systems, loeal roads dams,. and power generatron structures inappropnate regulatlon of fiy ash would
render the: product diﬁ“cult to: manage transportend store, even for environmentilly beneficial purposés,
thus rendering the use of fly-ashteo expensive:to justify. it. would 4lso be devastating to the concrete
industry. The-concrete industry supplements nearly 15%: ofithe ceeriting. materials in‘concrete with-fly ash
and other SCMs: Eliminating the ava :ash in any way-would result in cost increases that could
render concrete non-compet ve. T o

The use of fiy-ash-in-eoncreteis safe::0nce chemicallybound in:concrete; fiyash does not pose any
environmental or- heaith threat. Any_r ling that would designate fly;ash as hazardous in‘any form would
res.lt in a public perceptlon that’ itis hazardous in concrete also. This would resu!t in-project owners refusing
to accept concrete with fiy ash in the mixture. it would - e‘ﬁ‘ect kil the dema nd for fly ash in concrete. Fly
ash that was once used in a beneficial way would-end up inlandfills.

The ready mixed concrete rndustry is relying on the use of fly ash as a key cornponent of its Sustainability -
Initiative: NRMCA members haveset &:goal to reduce embodied: energy in toncrete by 20% by 2020 and 30%
by 2030 in addition to:reducing: carbon_footprl t:iof concrete by 20%:by 2020 and 30%:by 2030. To
accomplish these goa!s, the mdustry will* ! merease he tse of fly: ash in-conereteto 31-million tons by
2020 and 52 million tons by 2030. A hazardous waste. rulmg for. fiy ashiin any form would render these goais

.s:mplyunachaevable ] ‘ o SE ‘

A hazardous west'e' design'affonfis' fHot supportedby-science and the negative con_sequences of doing so would
economically harm the fly ash and concrete industries and result in less.durable-infrastructure.

We urge you not 1o discourage the beneficial reuse in your efforts to ensure preper management of fly ash.

Reuse is nearthe top of the waste - management h:erarchy and shauid be-encouraged, particularly whenitis -~

accompanied by a host of corollary environmental and-economic benefits. Please ensure that regulation of
fly ash doesnot create a-prohibitien or chlihng effect on'beneficialreuse of the material.

Sincerely,

//) L&w&b«,

Pa u! F. Schmreder, Chief Operating Officer
Byram Concrete & Supply, Inc.

56 Lafaystte Avenue, Suite 31 0y White Plains, ‘NY 106803 -9‘14.2-89.035? Fax 914.682.4486



http:non~corn:petiti.ve

C,ﬁ, [_' E‘-}Tfi‘ Fi‘

SEMERNT

February 2, 2009

Dear Senator Boxer and EPA Adminisirator Jackson:

We are the leadership team at CalStar Cement, in Newark, CA. The purposes of this letter are (1)
to share some perspectives that we hope may be helpful as you consider and develop policy
responses to the recent fly ash spill at TVA’s Kingston plant; and (2) to request a meeting with
you.

CalStar is a Silicon Valley company focused on green building materials. With deep background
and credentials in the environmental movement, we are committed to developing new products
that are energy efficient in their manufacture and help mitigate climate change when used in the
place of traditional building materials. We are funded by Foundation Capital (Menlo Park, CA)
and EnerTech Capital, two of the most successful venture capital firms in the clean technology
field. '

After more than a year of intensive R&D, we will build our first factory this year to make bricks,
concrete products and general use cement using fly ash from a We Energies Coal-Fired Power
Plant in Wisconsin. Compared to conventional clay bricks, CalStar’s bricks require 80% less
energy and emit 80% less CO; in their manufacture and incorporate up to 99% post-industrial
by-products. Similarly, CalStar concrete products use 80% less energy and emit 80% less CO,
compared to conventional Portland cement concrete. These break;hroﬁgh products are of great
interest to architects, engineers and builders who are focused on green building.

* With our company mission centered around environmental stewardship and our initial focus on

fly ash bricks, we have studied and learned a great deal about fly ash. Based on our scientific
and technical work, we believe three facts in particular merit your attention:

1. Fly ash is one of our most pbwerfu} tools for reducing the CO, footprint of cement -
2. Fly ash is safe when incorporated into building materials and in other applications

3. Fly ash is not a hazardous waste, though it is imperative that it be disposed of
properly. -

We provide more detail on each of these points below,

CalStar Cement, Inc. 6851 Mowry Avenue, Newark, Ca 94560. 510.793.9500




1. Fly ash is one of our most powerful tools for reducing the CO; footprint of cement.
Cement is one of the biggest single contributors to greenhouse gas emissions in the
world. Globally, cement manufacturing generates 2.4 billion tons per year of COy; by
comparison, all passenger automobiles emit about 2.8 billion tons per year. In the U.S,,
cement manufacture generates over 100 million tons of CO; each year.

The simplest and most efficient way to reduce Portland cement’s CO, footprint is to use
less cement by substituting fly ash. On average across the U.S. today, fly ash is used to
replace about 15% of the Portland cement in concrete. Since 1990, over 200 million tons
of fly ash have been used in this manner. In obviating the use of ordinary cement that
would have generated almost a ton of CO; per ton of cement produced, this application of
fly ash has prevented approximately 200 million tons of CO; from being released into the
atmosphere during this period. This is significant, approximately equivalent to
eliminating the emissions of 40 million passenger cars for a year.

We estimate that a similar quantity of CO; emissions can be avoided in the U.S. over the
coming decade by continuing to expand the acceptance and adoption of fly ash in
concrete, bricks and other building materials. The economic recovery plans to invest in
infrastructure and buildings will Tequire large amounts of concrete. Using high-fly ash
mixes is essential to meeting' the twin goals of infrastructure investients and CO;
mitigation.

Looking beyond the U.S., a new McKinsey study’ released on 26 January 2009 cites the:
use of fly ash in cement and concrete as a key component of global climate change
policy, representing almost 490 million tons of annual CO; reduction potential at a
negative cost, i.e. requiring no carbon tax or subsidy.

2. Fly ash is safe when used in building materials and other applications. Fly ash has
been specified as a partlal cement replacement and in other building materials for over 50
years. Pioneered by Prof. PK Mehta of UC Berkeley among others, the addition of fly
ash makes concrete more durable and more reliable, and in many parts of the country less’
costly.

In California, CalTrans requires 25% fly ash blends in most of its mix designs; many
notable structures in our state including the San Francisco-Oakland Bay Bridge and the
de Young Museum have been built using concrete with 50% fly ash replacement for
cement. The U.S. Green Building Council encourages the use of fly ash in its LEED
rating system.

Numerous academic studies and publications by the U.S. Enyironmental Protection
Agency, the U.S. Department of Energy, the Electric Power Research Institute and others

* McKinsey & Co., Pathways to a Low Carbon Economy, Version 2 of the Globa] Greenhouse
" Gas Cost Abatement Curve.

CalStar Cement, Inc. 6851 Mowry Avenue, Newark, Ca 94560. 510.793.9500




document the safety of fly ash when used in concrete and similar applic_ations. Notably,
leading environmental advocates also endorse the reuse of fly ash in concrete and other
construction products. The National Resources Defense Council writes, “For some types
~ of [coal combustion wastes], there are alternative uses as raw material for construction
* products such as concrete, plaster, and wallboard. When directed toward these
‘encapsulated uses’, the dangerous chemicals in the waste are not subject to erosion and

Jeaching into the environment.””?

. Lisa Evans of Earthjustice (the legal arm of the Sierra Club) testified in front of a US
House of Representative Committee last June that, “Reuse of ash as a component' of
asphalt, concrete, and gypsum board are legitimate and safe reuseg that should be
encouraged. In addition, recycling ash in concrete can result in a large reduction of

greenhouse gases. »3

CalStar’s R&D confirms these views. Our Board of Directors is adopting an
Environmental Safety & Health policy that is unequivocally committed to enSuring that
our products and processes meet all appropriate standards for safety. Our raw materials
and end products are subjected to the strictest internal and external testing, and have been
found safe in all dimensions at all stages of their life cycle.

3. Fily ash is not a hazardous waste, though it is imperative that it be disposed of
properly. Fly ash has been exempted from RCRA regulation since 1982, based on
EPA’s strong belief at that time that it was not hazardous. Since then, samples from
hundreds of power plants have been tested by EPA, EPRI and others proving that the
material rarely éxceeds EPA limits on any of the chemicals or metals of concern, and ‘
generally falls below those limits by a very large margin. If the RCRA exemption were
rescinded today, the vast majority of fly ash would remain categorlzed as a non-
hazardous wasfe based on its actual chemical content.

With that said, practicing proper disposal practices is essential as 55% of the material is
not recovered for beneficial use. Where beneficial uses cannot be found, we support
policies that will protect public safety by eliminating surface impoundments and ensuring
that landfills are lined appropriately. '

2 NRDC, “Dangerous Disposais: Keeping Coal Combustion Waste Qut of Our Water Supply”, Natural
Resources Defense Council, 2007.

* Evans, Lisa, Earthjustice, Testimony before the Subcommittee of Energy and Mihgral Resources,
Committee on Natural Resources, U.5. House of Representatives, 2008,

CalStar Cement, Inc. 6851 Mowry Avenue, Newark, Ca 94560. 510.793.8500 '




Increased beneficial use of fly ash represents a rare and valuable opportunity to address three
important national priorities at once: reducing gieenhouse gas emissions to mitigate climate
change, managing a large category of industrial by-products, and creating new green-collar jobs.
CalStar’s mission includes all of these priorities.

To realize this opportunity natidnal]y, public policy should continue to support the safe and
beneficial use of fly ash when properly used in products, as U.S. EPA’s Coal Combustion
Products Partnership has sought to do since 2003. At the same time, public safety needs to be

~ protected with appropriate laws regarding fly ash management and disposal. We believe both of
these policy objectives can be achieved. ' o

We respectfully request a meeting with you to provide additional clarification and information.

~ Sincerely,

Marc Porat, PhD
Founder, Chairman and CEO

Thomas M. Pounds
Chief Operating Officer

Signatories:

Pau! Holland, Foundation Capital ‘
Member of the CalStar Cement Board of Directors

Bill Kingsley, EnerTech Capital
Member of the CalStar Cement Board of Directors _

Amitabha Kumar, PhD
Director of R&D, CalStar Cement

Kumar Mehta, PhD, author, “High-Performance, High Volume Fly Ash Concrete”
Emeritus Professor, U.C. Berkeley, and CalStar advisor

Luke Pustejovsky :
VP Business Development, CalStar Cement

Julie Rapoport, PhD; PE, LEED AP
Director of Product Development, CalStar Cement

CalStar Cement, Inc. 6851 Mowry Avenue, Newark, Ca 94560. 510.793.9500




. CoLorADO READY MIXED CONCRETE ASSOCTATION .

We aié: a Not fm Profit. A socmtlon 1eprcsent1ng the Ready Mixed Concrete
InL‘[qul}’ in the state 6f Colorado. located fi1.” Pleasé allow this letter to serve as
our ‘objection to"a pe¢ 'ntlal' ruling by the US, EPA that would regulate coal
" combustion fly ash a Sus - waste miaterial.. Siich legulatzon would result
in hmltmg the beneﬁcm_ ses of fly'ash which would then result in incr easmg the
amount that wouid need to be placed in Iandhlls ' B

In 2007, the concrete mduehv used approxm}ato]} 145 mﬂhon tons of flv ash in
concrete which makes it the most widely used supplemental cementing matenal-
(SCM). Under the pmposed terms of the EPA’s regulations, almost ail of this
14.5 million tons Would not hwe becn used and would have found it's way to a
Iandhll : ‘ :

_ P]V ash s a maJcn confrlbutm to conerete’s exceptmnal PEIfOIHT’lI'ICL When
combined with  Portland  Cement, it - improves - durability, strength,
constructability and cost. In the case of highways, streets and local roads,
buildings, dams, power generation structures, parking areas and residential uses,
durability is the numbe1 one concern. Fly ash is used to enhance the durability
by decreasing pmmeablhw and cracking.

The use of an mdustnal b\’—ploduct like fly ash has obvmus environmental
benefits. What is not so obvious is the fact that fly ash makes longer lasting

conerete products which greatly reduces the amount of waste materials sent to
" landfill is, raw materials ’chat must ‘be cxtl acted, energy required for production,
air emissions, etc.

6&55 SOUTH IIAVANA STREET » #5410 « O ENTENNIAL, CO 80112
PHONF (303) 290.0303 - FAX: {303) 290-8008
S WL CEmees. OI'P'
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CoroiAng READY Mixep CONCRETE ASSOCIATION

for beneﬁaal purpose‘s.= A great
' iug,hv\?avs anc[mads Howover,

nnterlal’ vould 1esult in' ban,_of__ 1ts ube by state ahd Iocal govmnment& and
many commmmal ‘and residential’ buﬂdmg OWIIErs.- Tn'\ppmpriate repulation
would iner LaSL the cost of V"ash to: thc pomt { 1al: i would no longm be feasible
or e.conomlcal to-use.  When: ﬂns occurs, an: addltlonal 145 million tons (and
growing every veai) wﬂI find its way tor a Tandfill for dlsposal A Better
“approach 1mght be to Jeave the: demgnatmn of fly ash as a non—hazardous'
materml and plomote th "'1 euse. énd con’troi the stcuage aspects.

We would encomage you' to- not 111advertm1t1y d15c0u1'1gc Lhe tse of this
importaint bV -preduct in youyr efforts to_ensure proper management and storage.
Reuse of industrial by-ploducts is at the top of the waste management hierarchy
and should be encouraged, eqpccml]v when accompanied by a numbel' of proven
environmental and’ economic benefits, -We 1u.cht‘ttu ask to ensure the
1Lgu1ah0n of fly ash does not create a 11umbe1 of umntcnded CONS$E(uences O
the beneﬁcml reuse of thls matenﬂ '

Sincérely,

P L

Bernie Cawley ( _
Executive Duectm o : <

)

]

6855 SOUTH I-IAVANA STREET # 4 5'10 ¢ ("LNIENNIAi CO 80112
PI HONE: {303).290-0302 + FAX: (303) 290-B00S
WW W CTIMCR.OLY ‘
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August 31, 2009

-Honorable Lisa Jackson

Administrator

United States Environmental Protectlon Agency
Arlel Rios Building

1200 Pennsylvania Ave NW

MC 1101A

Washington, DC 20460

Dear Administrator Jackson:

Concrete Paving Assoclation of Minnesota .stron'giy opposes any designation of coal combustion
products.(CCPs} as hazardous waste. Such action would have a significant and ong lasting effect upan
society’s wi-llingness to beneficially re-use fly ash and other CCPs by destabilizing their markets.
Regulatory schemes that would designate these materials as hazardous for purposes of disposal will
stigmatize them and eliminate many examples of environmentally and socially sound beneficial use.
CCP disposal standards can, and should be, addressed without unnecessarily stigmatizing resources with
high potential for safe beneficial use as a preferred alternative to disposal, We welcome dialogue with -
- the Agency and the environmenta! community to ensure that future regulatory frameworks promote
the safe, beneficial re-use of CCPs. '

. RCRA requires that EPA consider the “current and potential utilization” of CCBs in evaluating its
regulatory options for CCBs [See RCRA § 8002(n)(8)]. EPA and the States have consistently recognized
that regulating CCBs as hazardous waste under Subtitle C would adversely impact their beneficial use.
Such a result would not be consistent with RCRA’s directive that EPA consider such beneficial uses in
evaluating CCB regulatory options. On the other hand, regulation of CCBs under RCRA Subtitle D would
not adversely impact CCB beneficial use, while at the same time allowing for the development of A
federal regulations that would ensure that CCBs are managed in a manner protective of human health
and the environment,

On May 22, 2000, the EPA published its final Regulatory Determination on Wastes from Fossil Fuels in
which the Agency concluded that these materials “do not warrant regulation under subtitfe C of RCRA.”
EPA also stated that it did “not wish to place any unnecessary barriers on the beneficial uses of these .
wastes, because they conserve natural resources, reduce disposal costs and reduce the total amount of
waste destined for disposal.” ' '

The concern with the impact of hazardous waste regulations is even greater now. In 1999, CCP
utilization was estimated to be 30% or approximately 30 million tonners annually. In 2008, that number
had risen to 43% and 56 million tons annually, nearly doubie the tonnage reported in 1999, Thisis a
remarkable achievement, considering total tonnage of CCPs grew significantly during the same period.
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One of the reasons for a significant increase in CCP beneficial use rates since EPA’s 2000 Final Regulatory
Determination has been the reliance of State regulatory agencies, CCP producers and marketers on
EPA’s decision. The Final Regulatory Determination was issued after a vigorous public discussion that
gave industry confidence that matters pertaining to a hazardous waste designation were settled and
that they could move forward on beneficiai use implementation with little fear of retroactive liability.
Many CCP producers began increasing capital investments in facilities needed to direct CCPs to
beneficial use rather than disposal. Clearly defined state regulations encouraging beneficial use have
supported the development of a robust market for CCPs in a manner protective of the public health and
environment. State policies encouraging CCP beneficial use provide a powerful incentive to producers

and marketers of CCPs.

If the EPA were to reverse its Final Determinatidn and assign a hazardous waste designation for CCPs,
even for the limited purpose of disposal operations, we believe it would have a devastating effect on.
the beneficial use of the resource. Producers, marketers and users of CCPs would be confronted with
myriad new uncertainties and perteiVed risks associated with marketing, handling, transporting and
utilizing CCPs. By impeding the beneficial use of CCPs, a hazardous waste designation would have the .
unintended consequences of dramatically increasing the volumes of material disposed and eliminating
the significant environmental, economic, and sustainability benefits accomplished by beneficial use.
The valuable mineral resources contained in coal combustion products need to be matched natidna[iy to
environmentally sustainable practices rather than destined for disposal. The net effect will be an
increase in the amount of these mineral resources wasted and disposed, and at the same time create an
increase in the mining of essentially the same "natural™ minerals with associated environmental

production impacts.

Any proposal to regulate disposal of CCPs as “hazardous waste” threaten to undo the considerable
progress that industry, in partnership with EPA, has made to increase CCP beneficial use. Nearly 30
years of technical study with high scientific integrity has concluded that there is no basis fora
hazardous waste designation for CCPs — Jor disposal or beneficial use. Similarly, going back to 1980,
years of federal regulatory determinations have also concluded that a hazardous waste designation is
unwarranted. ‘And most importantly, @ hazardous determination would undo and nearly completely
stop beneficial uses for all CCPs. '

in 2005, the American Coal Council performed an economic assessment of the impact that the CCP
industry has on the nation’s economy. At that time, it was estimated that the combined direct and
indirect economic benefits that CCPs provided was approximately $4.5 billion. That number has grown
substantially since 2005 as production and utilization have increased nearly ten percent and green
building has expanded even more since the study was completed. This incorporation of CCPs into the
“green supply chain” has created jobs and has been used in countless sustainable projects that illustrate
the long term benefits of products containing CCPs as well as reducing green house gasses and providing
locally available materials to many sites. Reducing the amount of waste generated in this nation while
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reducing the costs of projects and conserving other materials for higher values of use are essential
elements of a more sustainable America.

'In Minnesota fly ash.is used in almost every cubic yard of concrete pavement. There are three very
important reasons for its use in Minnesota. First, the use of fly ash in almost every cubic yard of
concrete increases the concrete’s durability by reducing its water demand which in turn decreases its
permeability. Low permeability is one of the best defining properties of durable concrete. Second, the
use of fly ash in concrete, more often than not, reduces its susceptibility to chemical reactions that can
destroy the matrix of the concrete itself. Lastly, the use of fly ash in concrete is a very sound
environmental decision. Its use reduces or eliminates the requirement of its disposal in a landfill. In
addition, when fly ash is used, it is substituted for cement in the mix. This reduction in cement greatly
lowers the overall carbon footprint of the concrete pavement.

We believe that a hazardous waste designation is not supported by nearly three decades of EPA study
and formal determinations marked by strong scientific integrity. The regulation of CCP disposal as non-
hazardous waste under RCRA Subtitle D will ensure protection of human health and the environment
without unnecessarily stigmatizing resources that have the high potential for safe beneficial use as a
preferred alternative to disbosal. This approach will ensure that CCPs are safely managed while
continuing to promote and expand their beneficial use.

Thank you for your consideration of Concrete Paving Association of Minnesota’s views. Please feel free
to contact me if you have any questions or require further clarification.

Sincerely,

Matthew J. Zeller, PE
Executive Director
Concrete Paving Association of Minnesota




FLORIDA ELECTRIC POWER ceakmm ' TiNG GROUP wc {FCG)
‘1408 N. WESTSHORE BLVI, SUITE moz _
TAMPa, FLORIDA 336074512

(813) 289-5644 “FAK {ala) 239 5645 - -

Mr. Matt Hale

Director, Off;ce of Res ! 'atroe anci Recovery

Fed era Regulatron of _Qe'a-lq Cempu:s’ttgn ;Ered,u'c_tsg: E

Re‘. :
Dear 'Matt:-, '

publrc in the State o3
Protectren Agency (EF

combustlon pr‘oducte or : ‘ 18 :
hazardous ‘Wwaste fegulation under Subtrt!e C-of- the Resource Conservation and--=-

Recovery Act (RCRA)

EPAs current posntlen was estab!rshed after cenductmg several . extensive-, _
studies regardmg coat oF bust"'n products as drrected under the-Bevill amendment to-
RCRA. In thé agency's March 1999 ‘Report fo Corigress - on Wastes from the
Combustion of Fossil Fue!s EPA concluded that ' 'lc ]urrent mahagement practsces and:
trends and existmg state ‘and -federal authorities -appear adequate for pretectren of
human health and the enviroament." Report: to Congress, 3-73:" While the Tennessee
Valley Alithority TVA) co 'sh retease in December 2008 focused renéwed- attention.
on the question of the need for federal regu!atron of CCPs, the FCG beheves that.
federal regulation of CCPs as hazardous waste under. Subtitle C of RCRA would be
mrsdrrected and resuit in stgnrfscant adverse consequences : :

If EPA wereé to now mandate RCRA Subtitle C reguiatuon for CCPS, such a
decision by the agenoy woutd result in bread-based ‘economic, as well as environmental
~harm. The economic rmpacts would affect svery industry, sector that either bumscoal
as an energy source or-uses the’ byproducts of coal. combustron in the manufacture of-
products, affecting utility - ratepayers -as well as purchasers of consumer: goods,.
employees, and sharsholders alike. Substantial economic impact will result from such
an EPA action through the added costs of management of this material under Subtitle
C of RCRA reguiring appropriate {reatment, storage or dreposal at permitted RCRA




hazardous waste management facilities. In short, this means that much of this material
may need to be transported and disposed of in RCRA Subtitle C land disposal facilities.
This is especially significant for FCG members since such facilities do not exist in
Florida, as they are specifically prohibited by state law in Section 403.7222, Florida
Statutes. As a result, this material (generated in large quantities) would have to be
transported out of state to appropriate facilities, thereby, Increasing substantially the
operation costs of Flotida electric utilities. The FCG has conservatively estimated that
Subtitle C landfill disposal costs for coal combustion products generated by Florida
electric utilities would exceed a half billion dollars annually,. Many of these same
concems have been expressed by State of Florida officials in the letter from the
Association of State and Territorial Solid Waste Management Officlals (ASTSWMO) on
these matters dated April 1, 2009 {attached). See ASTSWMO Letter, page 5.

The. adverse environmental Impacts may be less obvious but are just as
significant. EPA noted with broad approval in its 1999 Report to Congress the diversity
of beneficial uses of these materials that reduce the volume of waste that must be
landfilled. These uses include incorporation as a raw material in the production of
concrete and gypsum wallboard. Indeed, In some applications, these materials are
uniquely environmentally beneficial. Even the hint of federal hazardous waste
regulation would stigmatize these materials and ultimately dry up the markets that the
electric utility industry has developed through years of diligent environmental and
economic research. If these beneficial uses are curtailed as a result of Subtitle C
Regulation, CCPs would need to be replaced by mined virgin mineral resources
instead, resulting in greater environmental impacts from the mining, processing and
transportation of these minerals. An EPA revised regulatory approach would run
counter to the goals of RCRA to promote ways of reducing the disposal of solid waste
- by encouraging properly conducted recycling and reuse of such waste. Again, similar
concerns have been articulated by State of Florida representatwes See ASTWMO
Letter, Compilation of State Comments, Page 2.

The FCG believes that EPA need not consider a reguiatory approach under
Subtitle C of RCRA in light of the information that has been provided to the federal
agency describing the characteristics of the coal combustion products and their
associated management practices throughout the United States supporting the position
and demonstrating that coal combustion products do not exhibit the characteristics of a
hazardous waste. In fact, Florida electric utilities submitted information to Florida
environmental officials regarding the management by FCG members of electric utility
ash and other combustion wastes resulting from the generation of electricity. That
information was submitted in 1994 to Florida Department of Environmental Protection
(FDEP) representatives in the context of Florida's regulation of solid waste
management facilities (contained in Chapter 62-701, Florida Administrative Code) to
assist the state agency in formulating its industrial solld waste management regulatory
provisions. That report identified for FDEP that these combustion wastes were being
managed responsibly and posed no risk to human health and the environment. In that
report which was favorably received and accepted by FDEP, the FCG provided Florida
environmental officials with information supporting that position and demonstrating that
coal combustion products do not exhibit the characteristics of a hazardous waste,




, In summary, Florida's and other states’ solid waste programs are fully adequate
to ensure the safe management of CCPs. There is no technical justification for
regulating such material as hazardous waste. Regulation of CCPs as hazardous waste
would have a devastating impact on beneficial use of these materials and would
unnecessarily burden and complicate Florida’s waste regulatory program.

The FCG very much appreclates EPA’s consideration of its comments in this
matter, Should you have any questions regarding our comments, please contact Tanya
Portillo at (813) 207-7981. '

Sincerely,
Paul Carpindne, Chair

FCG Environmental Committee

Enclosure

C: FCG Environmental Committee
FCG Solid Waste Subcommittee
Ms, Tanya Portillo
Mr. Mike Petrovich




Freight Pipeline Company

2601 Maguire Blvd.

Columbia, MO 65201, USA

Henry Liu Phone: (573) 442-0080
Fax: (573)442-0810

President & CEO - E-Mail: fpc_liuh@yahoo.com
Website: www.ITeightpipelinecomparny.com-
Website for Brick: www.greenestbrick.com

To: Matt Hale, Director
Office of Resource Conservation and Recovery
U.S. Environmental Protéction Agency
1200 Pennsylvania Ave NW, MC 5301P
Washington, DC 20460

Subject: Comment and Suggestion on Proposed Change of Classification for Fly Ash

Dear Mr. Hale: : ' o
1 am the inventor of the Greenest Brick technology which won the 2008 C2P2 Award in Innovation,
an award co-sponsored by EPA. My invention was also selected by both TIME and POPULAR
SCIENCE magazines as one of top ten best inventions of 2007, I am also an emeritus professor of civil
and environmental engineering (University of Missouri — Columbia). T would like to respond fo the
proposed EPA new regulation to classify coal-generated fly ash as a “hazardous waste.” The opinion
expressed here is strictly my own and is not reflecting that of any institution that I am affiliated with.
Frankly, I am against the proposed new regulation for the following reasons: _
1. Studies by U.S. Geological Survey (USGS) have shown that the amounts of hazardous chemicals
(heavy metals) that exist in coal-fired fly ash are minute — less than that exist in many natural rocks and
soil, S
2. Unlike coal dust which causes the black-lung disease to coal miners, no occupational hazard or disease
has ever been identified with fly ash, in spite of the fact that fly asb handlers have been dealing with fly
ash daily for decades now.
3. Experience tells us that fly ash is less hazardous than coal dust. Yet coal is not classified as hazardous, .
and is transported by trucks and trains routinely, causing some coal dust to be emitted into air. *
4. There is a good scientific reason for fly ash to be less hazardous than coal dust, street dust and cement,
none of which has been classified by EPA as “hazardous™. Fly ash is less hazardous than. these “non-
hazardous™ materials because most of the particles in fly ash are glassy spheres. They can be expelled

from lungs relatively easily once they are inhaled, and can be removed from eyes easily by flushing the

eyes with water. In contrast, most particles of coal dust, street dust and cement are particles of irregular
shapes having sharp edges. They are far more difficult to expe! from lungs or wash out of eyes.

5. Classifying fly ash as “hazardous waste” will penerate the wrong impression—that fly ash is as
dangerous as some of the truly hazardous materials such as the spent fuel of nuclear power plants, or
hazardous waste from a chemical plant that manufactures sulfuric acid or cyanide. Classifying a non-
hazardous material as “hazardous™ does not serve public interest because it misleads the public, and
diverts public attention from truly hazardous materials.

6. My experience has been that the public is very sensitive to the term “hazardous waste”. Once fly ash is
classified as “hazardous waste”, the public will be reluctant to use any product made from fly ash despite
assurances from the manufacturer that the product is safe. Therefore, classifying fly ash as “hazardous
waste” is expected to harm all types of beneficial use of fly ash. It will severely hinder progress made in
recent years in increasing beneficial use of fly ash in the United States.



www.greenestbrick,coffi
http:www.freightpipelinecoffipany.com
mailto:fpc_liuh@yahoo.com

7. Once classified as a “hazardous waste”, the thousands of existing coal ash landfill sites scattered
around the nation, including impoundments near power plants, will automatically become “hazardous
waste sites,” requiring Superfund cleanup. To clean up so many hazardous waste sites would certainly
bankrupt the nation. On the other hand, not to clean up such sites will cause residents around the sites to
rise up against EPA and electric utilities owning such sites. Thousands of law suits will be filed against
EPA and electric utilities, benefiting no one but trial lawyers,

8. The proposed new EPA regulation is known to have been prompted by the fly ash spill at TVA’s
Kingston Power Plant last December, which received widespread public concerns and media coverage.
However, classifying fly ash as “hazardous waste” will do little to help prevent another Kingston, or to
enhance any public safety. An effective way to prevent similar future spills of fly ash from impoundments
is for the government to beef up rules on dam safety. This can be done either by simply extending the
nation’s existing Dam Safety Regulat!ons to cover fly ash impoundinents (which is not done currently), or
creating a set of new rules on dam safety specific for fly ash impoundments.

9, Let us not forget a lesson learned from recent history. About 15 years ago, EPA was sued by an
environmental activist group, which forced EPA to withdraw the “non-hazardous™ classification for fly
ashes generated by power plants that burned municipal solid waste (trash). The action brought great chiils
to the once booming waste-to-energy industry in the nation. Suddenly, all the waste-to-energy facilities in
the nation became severely affected. No more new waste-to-energy facilities have been built in the 1.8,
since, and the fly ash generated from existing facilities was no {onger used, and had to be dumped in
special landfills for hazardous wastes, which cost much more to build and operate than ordinary landfills,
Did the nation’s environment benefit any? No, because the special landfills do not render hazardous
mnaterials non-hazardous; they merely store hazardous materials, postponing the problem for our children
and grandchildren to deal with. How much better it would have been to the economy, the environment
and to our children and grandchildren if the fly ash from waste-to-energy facilities were not considered
hazardous and used beneficially! That sad mistake made 15 years ago must not be repeated today with
coal-fired ashes.

Based on the foregoing facts and ev1dence it is clear that classifying fly ash as “hazardous waste”
does little to help prevent future spills of fly ash, yet will greatly damage national interests including but
not limited to hindering beneficial use of coal ash, damaging the environment (by increasing landfills),
and diverting public attention from truly hazardous materials that require such aftention and the
“hazardous™ designation.

Due to the above, I feel that it is my patriotic duty to explain the above problems to you, and fo
urge you to advise your superiors in EPA not to change the current classification of fly ash. The proposed
change is a bad idea that does not make sense, does not benefit the ermronmcnt and will cause severe
damage to national interest.

I am taking the liberty of copying this letter to all Congress persons from Missouri, and certain '
other key individuals, urging them to oppose this proposed new rule change. It would be better yet if EPA
would quit pursuing this misguided idea of reclassifying fly ash, and do‘something positive instead; such
as providing tax incentives and more research funding for beneficial use of coal ashes! '

Sincerely,

- Remy i
Henry Liu, PhD, PE

Cc: Missouri Congressional Delegation ( Senators: Christopher S. Bond and Claire McCaskill; House of
Representative Members; Todd Akin, Roy Blunt, Russ Carnahan, William “Lacy” Clay, Jr., Emanuel
Cleaver, Jo Ann Emerson, Sam Graves, Blaine Luetkemeyer, and Ike Skelton,

American Coal Ash Association: Tom Adams, Mike MacDonald, David Goss, Annely Noble.
Environmental Protection Agency (EPA): Susan Bodine.




GYPSUM ASSOCIATION

&

Mr. Matthew Hale
Director '

Office of Resource Conservation & Recovery
United States Environmental Protection Agency
Ariel Rios Building

1200 Pennsylivania Ave, NW

MC5301P

Washington, DC 20460

July 13, 2009

Dear Mr. Hale:

| am the Executive Director of the Gypsum Association, the trade association for
the gypsum waliboard (“wallboard”} manufacturing industry in the United States, The
eight U.S. - based members of the Gypsum Association manufacture and ship
approximately 99% of the wallboard installed on an annual basis in the United States.

For more than 20 years, Gypsum Association member companies have
successfully and safely developed technologies to use flue gas desulfurization (FGD)
gypsum to manufacture wallboard. The latest available figures indicate that in 2007,
members of the Gypsum Association used more than eight million short tons of FGD
gypsum — approx:mately 67% of the FGD gypsum produced in the U.S. - to
manufacture wallboard.! in 2008, almost 33% of the gypsum used to manufacture -
wallboard in the U.S. was FGD gypsum Gypsum Association oompames produced the
equivalent of eight billion square feet of waliboard from FGD gypsum in 2008 - enough
to finish the interior of 800,000 average size homes.® _

After last December’s release of fly ash at the TVA fagility in. Kingston-,
Tennessee, the EPA stated that it would review storage facilities of coal combustion
products for “impoundment safety and integrity.” As part of that review, the EPA intends
to propose new regulations addressing all coal combustion products -~ which

! Data on total FGD gypsum use compiled by the Gypsum Association and the American Coal Ash Association,
ACAA data from American Coal Ash Association 2007 Coal Combustion Product (CCP) Produgtion & Use Survey

Results; hitp://www.acaa-tsa.org/associations/8003/files/2007 ACAA_CCP_Survey Report Form%2809-15-

8%29 pdf
2 Calculated as FGD Gypsum + {(Domestic Crude + Imported Crude + FGD Gypsum) — Uncalcined Ore} Data

compiled by Gypsum Association, Note that use of data from two different years within the paragraph is
intentional. As of the date of this Ietter the 2008 ACAA study is not complete. :

* An average single-furnily home incorporates 6,050 square feet of finished walls and 2,335 square feet of finished
cetlings. Housing Facts, Figures and Trends 2004; National Association of Home Builders; Washington, DC.

6525 BELCREST ROAD, SUITE 480 . HYATISVILLE, MD 20782 . TELEPHONE 301-277-8686 « FAX 301-277-8747 « WWW.GYPSUM.ORG
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may include by definition not only fly ash, but the FGD gypsum used by Gypsum
Association members. We understand that proposed new regulations may include a
reclassification of the EPA’s current designation of coal combustion products from non-
hazardous waste to either hazardous waste, or to a hybrid classification of hazardous
waste for disposal purposes and non-hazardous waste when used for beneficial

purposes.

The purpose of my letter is to inform you that the Gypsum Association opposes
- the classification of FGD gypsum as hazardous waste jn any context for the following

reasons.

1. FGD gypsum is safe and has been used without incident in millions of homes
and commercial buildings in the United States for more than 20 years. A
determination that FGD gypsum is hazardous waste in any circumstance is
not supported by any facts or by any science.

2, The EPA has consistently been on record that FGD gypsum is safe. Nothing
has occurred in the production of FGD gypsum fo change that designation.

3. The economic impact of désignating FGD gypsum as hazardous waste could
be enormous, affecting an entire U.S. industry and potentially millions of
homeowners. _

> FGD gypsum is safe. Gypsum, which has been used in making wallboard for almost
100 years, is a benign, non-hazardous material.*® No studies suggest otherwise. The
crystalline structure and chemical composition of mined gypsum rock and FGD 7qgrpsum _
are nearly identical, a fact confirmed by every study conducted on the subject.®'® FGD
gypsum is a “by- product" but it does not occur by accident. Itis the resuit of an
engineered, controlled process that is specifically designed to produce a commercial

* Chemical Information Review Document for Synthetic and Naturally Mined Gypstm (Calcium Sulfate
Dihydrate){CAS No. 13397.24-5], National Toxicology Program, National Institute of Environmental Sciences,
National Institutes of Health, U.S. Department of Health and Human Services; January 2006;

hitp://ntp, mcbs,mh.gov/ﬁl@Gmsuml pdf

* Public comment on gypsum, natural and synthetic forms to the National Toxlcology Program, May 2006;
hitp:/fnip.niehs.nih.gov/files/UUSG_Byers 051006 _att pdf
® Comparison of Natural Gypsum and FGD Gypsum. Studies for a comparative assessment of the health impact of
natural gypsum and FGD gypsum from coal-fired power plants with a view to their use in the manufacture of '
building materials, VGB Technical Scientific Reports, VGB-TW 707 ¢, 1990
? 4 Comparison of Properties of FGD & Natural Gypsum Products, Debra F. Pllughoeft-Hassett et al. Energy &
Envunnmental Research Center, Agriculture & Industrial Uses of FGD Gypsum Workshop, October 23, 2007

¥ Gypsum for Agricultural Use in Ohio — Sources and Quality of Available Product; Ohio State University, School

of Natural Resources; hitp://ohioline.gsy edu/anr-fact/0020 html
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product. FGD gypsum is specifically manufactured to have the same crysféiiine
* structure and chemical composition as mined gypsum rock.

For more than two decades, Gypsum Association members have successfully and
safely manufactured wallboard using FGD gypsum. As a result, the use of FGD
gypsum to make wallboard in the U.S. has increased nearly every year and it is
expected to increase further as the production of FGD gypsum increases, Since 2000,
the gypsum board manufacturing industry has produced the equivalent of 72 billion
square feet of FGD wallboard ~ enough material to finish the interior of more than 7

miilion Amarican homes.

> The EPA has consistently been on record that FGD gypsum is safe and
beneficial in making wallboard and other gypsum-based products. In 1993 and
again in 2000, the EPA determined that FGD gypsum is a “non-hazardous waste” and
encouraged its use in making building products. in its 2000 regulatory determination
that FGD gypsum and other coal combustion products were “non-hazardous waste” the
EPA stated: “We do not wish to place any unnecessary barriers on the beneficial uses
of these wastes, because they conserve natural resources, reduce disposal costs and
reduce the total amount of waste destined for disposal.” Nothing has changed in the
process that produces FGD gypsum since that time. In 2008, the EPA website ,
highlighted as a case study the construction of a new, high-speed wallboard plant built
by one Gypstum Association member adjacent to a power plant that produces FGD
gypsum. The case sfudy cites the "many benefits” of the parinership including: the
benéficial use of a material that would otherwise be placed in fandfill, the reduction of
the amount of natural gypsum that is mined, the economic savings of landfill operations
and costs, and the creation of a “very consistent, high-quality synthetic gypsum that
meets rigid feedstock guality specifications.”

The EPA further confirmed the safety of FGD gypsum when, as recently as March 2008,
the agency supported the use of mined and FGD gypsum in agricultural applications,
stating that “[bJoth mined and FGD gypsum can be used as a soil amendment in a
range of soil and hydrogeologic conditions.”’® The EPA publicly stated that it and “the
United States Department of Agriculture (USDA) support the use of FGD gypsum in
appropriate soil and hydrogeologic conditions as an effective method of soil

- conservation and industrial material recycling.” In addition, the EPA specifically
encouraged the exploration of “expanded use of FGD gypsum as a soil amendment” for

® Federal Register, Part Il Vol. 63, No. 9%; Environmenta! Protection Agency; 40 CFR Part 261; Regulatory '
Determination on Wastes from the Combustion of Fossil Fuel; Final Rule; Monday, May 22, 2000; pg. 32217

1 dgricultural Uses for Flue Gas Desulfurization (FGD) Gypsum; United States Environmental Protection Agency,
Mearch 2008, EPAS530-F-08-009; hitp://Www.epa.goviosw/partnerships/c2p2/pubs/fod-fs pdf
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crops, including fruit, vegetables and grain that can benefit from the increased calcium
provided by FGD gypsum as an agricultural supplement.”

> Classification of FGD gypsum as hazardous waste in any context would harm
the environment, undermine the industry’s 20-year investment in this recycling

' technology, and unnecessarily increase consumer costs. Gypsum -

Association companies operate or have announced construction of almost 20
manufacturing plants that make or will make wailboard either entirely or in part using
FGD gypsum. Over the past decade, Association members have invested billions of
doilars to buiid and operate these manufacturing facilities. At the same time, they have
created thousands of new job opportunities, primarily in rural areas, while efﬁcientfy
placing manufacturing fac:lxtles near coal f red power plants where FGD gypsum.is ‘

readily ava:lable

An EPA determination that FGD gypsum is hazardous waste — even if only in the
context of disposal - may create a negative, perhaps permanent, lmpressmn in the
minds of consumers that products made with FGD gypsum or food grown using FGD
gypsum are inherently hazardous and unsafe. Such an 1mpressnon would be grossly
incorrect as wallboard made with FGD gypsum has been used in millions of homes over
the past two decades without significant incident or complaint and FGD gypsum has

. been successfully added to soil as a ¢onditioning and agricultural agent during the same

period of time.,

In addition, the impact of a hazardous determination on the owners of the millions of
homes that already contain wallboard made with FGD gypsum cannot be overiooked.
Beyond the real risk that those homes could be perceived to have a reduced market
value, construction materials made with hazardous waste might need special handling
during remodeling or renovation. Demolition material that includes hazardous waste
also presents disposal challenges and carries an increased cost to a homeowner, The
EPA's own efforts to encourage the recycling of gypsum drywali waste will be
immediately curtailed.

Finally, an EPA reclassification that may make FGD wallboard unacceptable to
American homebuyers would seriously undermine the massive investment that the U.S.
waliboard industry has made, with the EPA’s encouragement, to partner with producers
of FGD gypsum. Given a hazardous designation for FGD gypsum, new plants, which
now provide more than 60% of the U.S. wallboard capacity east of the Mississippi, could
be shuttered and thousands of jobs could be lost. Since these plants were strategically
located near the FGD gypsum source — in most instances in locations where no mined
gypsum rock supplies exist — the cost of converting these plants to accommodate mined
gypsum and the permanent increased cost of fransporting mined gypsum, could make
the operation of these facilities cost prohibitive. This would be true in a robust
construction market; it is even more likely in today’s froubled economy.
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Even if there were a market for wallboard made with FGD gypsum classified as
containing hazardous waste, the additional cost or risk of using a raw material that has
been determined to be a hazardous waste would very likely reduce the willingness of
the wailboard application and instailation industry fo use the product. A hazardous
waste designation would incur the additional costs of special transportation, storage,
“disposal and increased compliance-related record keeping. This increased expense,
along with the elevated product liability/ toxic tort exposure (and related insurance
costs) that come with the use of a hazardous waste, could make the use of FGD-

gypsum cost prohibitive.

The potential impact of any EPA hazardous waste determination on the market for FGD
gypsum products is not difficult to predict. If wailboard made with FGD gypsum became
unacceptable to the public, virtually every ton of FGD gypsum produced would be
placed in landfili rather than beneficially recycled. All the benefits of recycling FGD
‘gypsum that have been highlighted by the EPA for years would disappear.

The Gypsum Association believes there is no need or valid basis for the EPA fo
designate FGD gypsum as “hazardous waste” in any context. No reports of any
negative effects from FGD gypsum on human heaith or the environment exist. Scientific .
comparisons between mined gypsum rock and FGD gypsum have consistently shown
that the two materials are benign and nearly identical in their make-up.

In contrast, there is a tremendous potential for harm to be caused by the
unwarranted and unnecessary reclassification of FGD gypsum as "hazardous waste,”
even if only for disposal purposes. What has been a perfect example of the beneficial
use of a recycled material could be eliminated if the finished product is inadvertently
tainted by an EPA determination. Homeowners whose houses already contain FGD
‘gypsum products couid suffer from the perceived loss in value of their homes, as well as
from the increased cost of handling the material during remodeiing and renovation.
Muiti-million dollar investments and thousands of jobs in an industry already burdened
by the housing recession couid be jeopardized.

Thank you for your consideration of our concerns. We are avaitable at anytime
to meet and discuss these issues with you further.

truly you
W (gl)%zﬁ——

Michael A. Gardner
Executive Director

cc: Hon, Lisa Jackson - EPA
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August 10, 2009

The Honorahle Lisa Jackson

Administrator

United States Environmental Protection Agency
Room 3000

Ariel Rios Building

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Administrator Jackson,

Headwaters Resources strongly opposes any designation of coal comhustion products (CCPs) as
hazardous waste. Such action would have significant and long lasting effect upon society’s willingness to
beneficially re-use fly ash and other CCPs by destabilizing their markets. Regulatory schemes that would
designate these materials as hazardous for purposes of disposal wiill stigmatize them and eliminate
many examples of environmentally and socially sound beneficial use. CCP disposal standards can be
addressed without unnecessarily stigmatizing resources with high potential for safe beneficial use as a
preferred alternative to disposal. We welcome dialogue with the Agency and the environmental
community to ensure that future regulatory frameworks promote the safe beneficial re-use of CCPs.

With on-going projects at 103 utility locations and approximately 20 million tons of coal combustion
products under management annually, Headwaters Resources is the largest manager and marketer of
coal ash resources In the United States. Headwaters Resources is also responsible-for more than half of
the nation’s total sales of coal fly ash for use in cancrete applications — an important contributor to
reducing greenhou;e gas emissions associated with concrete construction.

RCRA requires that EPA consider the “current and potential utilization” of CCPs in evaluating its
regulatory options [See RCRA § 8002(n)(8}]. EPA and the States have consistently recognized that
regulating CCPs as hazardous waste under Subtitle C would adversely impact their beneficial use. Such a
result would not be consistent with RCRA’s directive that EPA consider such beneficial uses in evaluating
CCP regulatory options. On the other hand, regulation of CCPs under RCRA Subtitle D would not
adversely impact CCP beneficial use, while at the same time allowing for the development of federal
regulations that would ensure that CCPs are managed in a manner protective of human health and the
environment. '

On May 22, 2000, the EPA published its Final Regulatory Determination on Wastes from Fossil Fuels in
which the Agency concluded that these materials “do not warrant regulation under subtitie C of RCRA.”
EPA also stated that it did “not wish to place any unnecessary barriers on the beneficial uses of these
wastes, because they conserve natural resources, réduce disposal costs and reduce the total amount of
waste destined for disposal.” '

Headwaters Resources, inc.
10653 5. River Front Parkway, Suite 300 South Jordan, UT 84095
P: 801.984.9400 F: 801.984.9410




The concern with the impact of hazardous waste regulations is even greater now. in 1999, CCP
utilization was estimated to be 30% or approximately 30 million tons annually. [n 2008, that number
had risen to 43% and 56 million tons annually, nearly double the tonnage reported in 1999. Thisis a
remarkable achievement, considering total tonnage of CCPs has grown significantly during the same
period.

One of the reasons for a significant increase in CCP beneficial use rates since EPA’s 2000 Final Regulatory
Determination has been the reliance of State regulatory agencies, CCP producers and marketers on
EPA’s decision. The Final Regulatory Determination was issued after a vigorous public discussion that
gave industry confidence that matters pertaining to a hazardous waste designation were settled and
that they could move forward on beneficial use implementation with little fear of retroactive liability.
Many CCP producers began increasing capital investments in facilities needed to direct CCPs to
beneficial usé rather than disposal. Clearly defined state regulations encouraging beneficial use have
supported the development of a robust market for CCPs in a manner protective of the public health and
environment. State policies encouraging CCP beneficial use provide a powerful incentive to producers
and marketers of CCPs.

if the EPA were to reverse its Fina! Regulatory Determination and assign a hazardous waste designation
for CCPs, even for the limited purpose of disposal operations, we believe it would have a devastating
effect on the beneficiai use of the resource. Producers, marketers and users of CCPs would be
confronted with myriad new uncertainties and perceived risks associated with marketing, handling,
transporting and utilizing CCPs. By impeding the beneficial use of CCPs, a hazardous waste designation
would have the unintended consequences of dramatically increasing the volumes of material disposed
and eliminating the significant environmental, economic, and sustainability benefits accomplished by
beneficial use. The valuable mineral resources contained in coal combustion products need to be
matched nationally to environmentally sustainable practices rather than destined for disposal. The net
effect will be an increase in the amount of these minerai resources wasted and disposed, and at the
same time create an increase in the mining of equivalent "natural" minerals with their associated
environmental production impacts,

Any proposal to regulate disposal of CCPs as “hazardous waste” threatens to undo the considerable
progress that industry, in partnership with EPA, has made to increase CCP heneficial use, Nearly 30
years of technical study with high scientific integrity has concluded that there is no basis for a hazardous

. waste designation for CCPs — for disposal or beneficial use. Similarly, going back to 1980, years of
federal regulatory determinations have also concluded that a hazardous waste designation is
unwarranted. And most importantly, a hazardous determination would undo and nearly completely -
stop beneficial uses for all CCPs. ‘

In 2005, the American Coal Council performed an economic assessment of the impact that the CCP
industry has on the nation’s economy. At that time, it was estimated that the combined direct and
indirect economic benefits that CCPs provided was approximately $4.5 billion. That number has grown
substantially since 2005 since production and utilization has increased nearly ten percent and green
building has expanded even more since the study was completed. This incorporation of CCPs into the
“green supply chain” has created jobs and has been used in countless sustainable projects that illustrate
the long term benefits of products containing CCPs as well as reducing greenhouse gases and providing
locally available materials to many sites. Reducing the amount of waste generated in this nation, while
reducing the costs of projects and conserving other materials for higher values of use are essential
elements of a more sustainable America.




We believe that a hazardous waste designation is not supported by nearly three decades of EPA study
and formal determinations marked by strong scientific integrity. The regulation of CCP disposal as non-
hazardous waste under RCRA Subtitle D will ensure protection of human health and the environment
without unnecessarily stigmatizing resources that have the high potential for safe beneficial use as a
preferred alternative to disposal. This approach will ensure that CCPs are safely managed while
continuing to promote and expand their beneficial use. '

Thank you for your consideration of Headwaters Resources’ views.

Sincerely,

Bill Gehrmann

President
Headwaters Resources, Inc.

cc: Robert Sussman, EPA
Matt Hale, EPA




IOWA CONCRETE PAVING ASSOCIATION

360 S.E. Delaware Avenue - Ankeny, lowa 50021 - (515) 963-0606 - FAX (515) 963-4010

September 22, 2009

The Honorable Lisa Jackson

" Administrator, Environmental Protection Agency
Room 3000, Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Ms. Jackson:

On behalf of the lowa Concrete Paving Association, I wish to express appreciation for the opportunity to
provide comments to the EPA while your agency is still vetting options respective to potential regulation
. of the beneficial use of fly-ash. Since 90% of the electricity in Jowa is generated by coal-burning
facilities, the issue of regulating the beneficial use and disposal of coal combustion waste (CCW) has
serious implications to our state. For many years, lowa’s concrete paving industry, with guidance from
the state Department of Transportation, has incorporated fly-ash as an important component for many
miles of concrete pavement construction across the state. The beneficial use of ﬂy-ash a proven
supplemental cementitious material, pays an immediate dividend to the lowa taxpayer in lowered cost of

concrete.

Members of our Association believe beneficial use of fly-ash would be severely crippled under the
proposed rulemaking relevant to regulating fly-ash as a hazardous waste. Numerous other benefits
derived from using fly-ash in concrete include improved longevity, increased strength, and enhanced
durability. Increasing the longevity of our concrete infrastructure, alone, has significant positive
1mphcat1ons for natural resource conservation and energy savings. There are also greenhouse gas
savings realized with the use of fly-ash in concrete mixtures,

It is our understanding that your agency is reconsidering previous EPA determinations that suggest that
these materials do not warrant regulation as hazardous waste materials (1993 and 2000). It is clear to
the concrete pavement industry that the conclusion of these earlier determinations is that the safe and
beneficial use of fly-ash has grown significantly over the last few decades,

Regulating fly-ash as a hazardous waste would have significant unintended negative consequences that
could potentially undo several decades of advancement in concrete durability and infrastructure
longevity. Such regulation would also necessitate a major disposal dilemma,

Thank you for your attention and consideration.

Sincerely,

PIECER

Gordon L. Smith, P.E.
President
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| September 22, 2009

The Honorable Lisa Jackson

Administrator, Environmental Protection Agency
Room 3000, Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Dear Ms. Jackson;

On behalf of the Jowa Ready Mixed Concrete Association, I wish to express appreciation for the
opportunity to provide comments to the EPA while your agency is still vetting options respective to
potential regulation of the beneficial use of fly-ash. Since 90% of the electricity in lowa is generated by
coal-burning facilities, the issue of regulating the beneficial use and disposal of coal combustion waste
(CCW) has serious implications to our state. For many years, lowa’s ready mixed concrete industry, with
guidance from the state Department of Transportation, has incorporated fly-ash as an important
component for numerous cubic yards of concrete for construction of streets, parking lots and various
structures, The beneficial use of fly-ash, a proven supplemental cementitious material, pays an immediate
dividend to the lowa taxpayer in IOWered cost of concrete.

Members of our Association believe beneficial use of fly-ash would be severely crippled under the
proposed rulemaking relevant to regulating fly-ash as a hazardous waste, Numerous other benefits
derived from using fly-ash in concrete include improved longevity, increased strength, and enhanced
durability. Increasing the longevity of our concrete infrastructure, alone, has significant positive
implications for natural resource conservation and energy savings. There are also greenhouse gas savings
realized with the use of fly-ash in concrete mixtures.

It is our understanding that your agency is reconsidering previous EPA determinations that suggest that
these materials do not warrant regulation as hazardous waste materials (1993 and 2000). It is clear to the
concrete pavement industry that the conclusion of these earlier determinations is that the safe and
beneficial use of fly-ash has grown significantly over the last few decades.

Regulating fly-ash as a hazardous waste would have significant unintended negative consequences that
could potentially undo several decades of advancement in concrete durability and infrastructure longevity.
Such regulation would also necessitate a major disposal dilemma.

Thank you for your attention and consideration.

Sincerely,

. Gordon L. Smith, P.E.
Executive Director
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August 7, 2009 WRITER'S DIRECT LINE . .
202.295.4021
rstoli@foley.com EMAIL

Mr. Matthew Hale, Director

Office of Resource Conservation & Recovery
U.S. EPA (5301P)

1200 Pennsylvania Ave., N.W,

Washington, D.C. 20460

Re: Concermns Over “Stigma” for Coal Combustion Products

Dear Matt:

“Thank you for agreeing to meet with representatives of my client, Lafarge North
America, Inc., and me on August 18 to discuss Lafarge’s concerns regarding EPA’s development of
RCRA regulations for coal combustion waste (CCW). You probably know that Lafarge is a major
manufacturer of Portland cement and related construction products. You may not know, however,
that Lafarge also utilizes, manages, and markets coal combustion products (CCPs) in the U.S.

Duting our meeting, we can describe Lafarge’s CCP practices. In advance of that
meeting, however, we would like stress certain points for your consideration, as we recognize that
you and ORCR staff are working to meet the agency’s goal of publishing a proposed rule by the end
of2009.

Lafarge’s primary concern is the potential for EPA’s rules to present a barrier to’
beneficial reuses of CCW. As you may recall, EPA’s Bevill Determination for CCW in 2000 was
based in significant part on EPA’s desire to avoid placing “barriers on the beneficial uses of coal
combustion wastes so they can be used in applications that conserve natural resources and reduce
disposal costs.” 65 FR at 32221, May 22, 2000.

We understand that EPA may be considering proposing RCRA Subtitle C controls on
the disposal of CCW, while exempting (either wholly or conditionally) some types of CCP uses from
the Subtitle C regime. Lafarge is quite concerned about any approach that would classify disposed
CCW as a Subtitle C hazardous waste. Lafarge believes that any type of Subtitle C coverage for
CCW would place a “stigma™ on all CCW and CCP, and would impose a 51gTuﬁcant deterrent on
CCP beneficial use practices.

In its 2000 Determination EPA stated that it would be “particularly concerned” about
any adverse effect on beneficial re-use markets, noting that more than 23 percent of the total CCW

BOSTON JACKSONVILLE MILWAUKEE SAN DIEGO SILICON VALLEY
BRUSSELS LOS ANGELES NEW YORK SAN DIEGO/DEL MAR TALLAHASSEE
CHICAGO MADISON ORLANDO SAN FRANCISCO TAMPA
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generated each vear is beneficially reused. Jd. At 32217. Nine years later, in part due to EPA’s
choice not to subject CCW and CCP to the stigma of hazardous waste, more than 40 percent of

CCW is beneficially reused.

We believe it is now more important than ever to avoid stigmatization that would
deter CCP usage. The name of the statute is, after all, the Resource Conservation and Recovery Act.
Any CCW that is no longer destined for beneficial reuse will be destined mstead for landfil] disposal
— a result that would defeat a major purpose of RCRA,

Response to Public Interest Groups’ Arguments Regarding Lack of Stigma

(1) Other Recycled Products

On June 5, 2009, several public interest groups sent a letter to every member of
Congress arguing, in effect, that fears of “stigma” for CCPs are speculative and overblown. A copy
of their letter is attached. They assert that Subtitle C regulations for CCW *“can simultaneously
promote coal ash recycling and protect the public and environment” because EPA’s regulations
could classify disposed CCW as a hazardous waste yet treat CCP “as a non-hazardous product when

it is safely recycled ?

They assert: “EPA has made these distinctions many times before without damaging
the market for recycled products.” While this assertion may generally be correct regarding the types
of “recycled products” that EPA has excluded from Subtitle C, it is wholly inapplicable to the
situation of CCW and CCP. As explained below, CCPs — and the markets for CCPs — are
significantly different from the recycled products to which the public interest groups refer.

The hazardous wastes from which recycled products are derived include waste
solvents, spent sulfuric acid, and metal-bearing waste. These materials almost always require
significant processing, distillation, chemical treatment, or smelting to be turned from a waste into a
product. In most situations the end product is still a hazardous material under various federal and
state laws and is sold back into a market that is otherwise purchasing hazardous materials — with all

“of the risks and associated management practices that purchasers would be using to handle
equivalent virgin materials.

For instance, waste solvents are recycled using various forms of distillation that
remove contaminants and render the solvent suitable for reuse. Often they are sold back to the same
companies that generated them as wastes in the first place. Most are still considered hazardous
under DOT shipping regulations and users handle them as hazardous materials just as they would
virgin solvents,

Sulfuric acid is recycled by feeding it to a furnace where it is thermally broken down
and then reconstituted as sulfuric acid, indistinguishable from the sulfuric acid produced from other
sources of sulfur. Obviously sulfuric acid is then sold into the market as a hazardous material.
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Metal bearing hazardous waste is often fed to smelters where the metals are thermally
extracted from contaminants, Alternatively, some metals are recycled by using chemical extraction
and purification methods. Such metals are resold into the chemical market place — often as
hazardous materials depending on the nature of the metal or metal salt. Some of these recycled
metal salts are used in fertilizers but they must meet strict controls on contamination.

A very small fraction of waste solvents are “clean” enough to fall info RCRA’s
“comparable fuel” exemption where they are burned in an industrial boiler, often at the same site
where they are generated, 40 C.F.R. §261.38, This exemption does not eliminate the fact that these
materials often continue to be treated as hazardous materials since they are frequently flammable
and some are considered toxic. They can only be used as “products” in certain types of industrial
boilers, and they do not openly enter a commodity-based nationwide market place.

The contrasts these recycled products present to the CCP situation are stark and vivid.
First, in virtually all of these recycled product situations, the product is readily distinguishable
chemically and physically from the hazardous waste used to produce the product. Recycled solvent
product is not the same material as a waste solvent, and recycled sulfuric acid is not the same
material as spent sulfuric acid. In almost all cases of CCP utilization, however, the CCP is exactly
the same as CCW physically and chemically -- the CCW goes through no distillation, processing,
smelting, etc. before it becomes CCP.

Second, products from recycled hazardous waste typically are utilized only in
industrial settings, and in situations where both the recycled product and the virgin product for which
it substitutes are clearly hazardous materials. Users fully understand and expect the product to be a
hazardous material and are equipped to manage the materials as hazardous. This is absolutely not
the situation with CCPs. CCPs have a wide variety of beneficial uses in non-industrial settings
(including home building) in which users are not accustomed to handling or accepting materials that
have been designated hazardous — especially hazardous wastes, Moreover, there are readily
available alternatives to CCPs available in the market place which are not associated with any
hazardous waste designation.

Thus, if EPA listed disposed CCW as a hazardous waste, potential CCP users would
be confronted with the fact that exactly the same material they could choose to use has been
officially declared a hazardous waste. While EPA’s regulations might say that CCP used beneficially
is not a hazardous waste, the plain and simple fact would be that the CCP material would be
physically and chemically the same as a hazardous waste. When there are plenty of substitute
materials available that do not carry this baggage, it is obvious that consumers would be highly
motivated to avoid the CCP. As explained above, the same facts simply do not apply to the recycled
solvent and similar situations, so the public interest groups’ argument simply misses the point.
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(2) CERCLA Hazardous Substances

Public interest group representatives have also argued that since the passage of
CERCLA in 1980 all CCW and CCP contains CERCLA “hazardous substances,” and that has not
resuited in any stigma that has deterred CCP usage, That argument is equally unpersuasive and
unavailing.

There is hardly any material that does not contain CERCLA hazardous substances,
including natural soils and trees. Moreover, CCW is not listed as a CERCLA hazardous substance,
it simply contains some of the substances on the list. This pales by comparison to the impact of
having a material explicitly named on EPA’s list of RCRA hazardous wastes.

We should also note that while this is not rational, in the minds of the general public
any combination of the words “hazardous waste,” “toxic waste,” or “chemical waste,” conjures up
the specter of Love Canal, the Valley of the Drums, cancer, birth defects, and worse. This public
phobia regarding hazardous wastes is also manifested in many judicial decisions.

In many states, established judicial precedent holds that hazardous wastes are
“abnormally dangerous” or “ultra hazardous,” giving rise to “absolute” liabiiity.! Judges deciding
cases involving alleged injury from hazardous wastes have been quick to hold defendants liable.
Some of the more colorful opinions have referred to hazardous waste as a “Frankenstein monster’™
and as posing “the same threat to health and welfare today as the detonation of dynamite.””

These cases did not deal with a situation in which EPA had listed a material as a
hazardous waste when disposed, but not when used as a product. But in alleging a CCP had caused
a personal injury, plaintiffs’ lawyers could obtain an advantage if they could show that the material
in question is exactly the same material physically and chemically as a listed RCRA hazardous
waste. Once they show that, they can start quoting cases about Frankenstein monsters and dynamite.

We do not endorse or support these doctrines or cases, of course, but plaintiffs’
lawyers are certainly aware of them. And since prospective purchasers and users will presumably
want to minimize their risks of tort liability, they will have great incentive to avoid purchasing or
using the “monster” in the first place.

* * * * * ¥ % * * * ¥

' Eg, NewJersey v. Ventron, 468 A.2d 150 (N.J. 1983).
* Kenney v. Scientific, 407 A.2d 1310, 1320 (N.J. Super. Ct. Law Div. 1985).
* Schwartzman v. Atchison, Topeka & Santa Fe., 842 F Supp, 475, 479 (D.N.M. 1993).
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It is thus entirely logical and reasonable to expect that when purchasers and users of
products are presented with a choice between a material which — in exactly the same physical and
chemical form — has been officially designated as an EPA hazardous waste and a material which has
nof been so designated, that purchasers and users would choose the latter. We hope you and others
at EPA will consider these concerns most seriously.

Very truly yours,

Richard G. Stoll

cc: Robert M. Sussman
Mathy Stanislaus
Barry Breen




LATTIMORE MATERIALS COMPANY
P.O. Box 556

McKinney, Texas 75070-0556
972-221-4646 main

972-563-6998 fax

www.latfimorematerials. com :

September 9, 2009

The Honorable Lisa Jackson

Administrator, Environmental Protection Agency
Room 3000, Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington DC 20460

Re: EPA ruling pertaining to the regulation of fly ash as a hazardous waste material.

Dear Ms. Jackson:

I am writing to express my concern about a potential Environmental Protection Agency ruling pertaining to the
regulation of fly ash (a coal combustion product) as a hazardous waste material.

It is my understanding that your agency is considering revisiting previous EPA determinations that these
materials do not warrant regulation as hazardous waste materials (1993 and 2000), Since those determinations
have been made, all segments of the concrete industry have benefited in terms of producing high quality,
increased durability, and more environmentaily conscious concrete. Consumers and users have enjoyed lower

costs in terms of upfront costs to purchase and use concrete, as well as reduced maintenance and warranty

issues because of improved concrete performance.

If the proposed reclassification of fly ash as a hazardous waster moves forward, it could substantially increase
the construction costs across the country, virtually overnight, especially for those projects that are currently in
progress. Contract pricing would no longer apply to newly regulated materials, and as such, all pricing would
have to be renegotiated overnight.

For example, some state regulations prohibit the use of a "hazardous waste” for any beneficial use. I am
however aware that many DOTs around the country allow and encourage the use of fly ash for various reasons.
Among the numerous benefits derived from using fly ash in concrete are improved longevity, increased strength,
enhanced durability and improved cost effectiveness. Increasing the longevity of our concrete infrastructure
alone has huge positive implications for natural resource conservation and energy savings. There are also
greenhouse gas savings realized with the use of fly ash in concrete mixtures that are aligned wath current EPA
initiatives for the reduced emissions.

In my professicnal opinion, regulating fly ash as a hazardous waste would have significant and direct negative
consequences that could potentially unde several decades of advancement in concrete durability and
infrastructure longevity, as well as reduced disposal needs. The unintended consequences could potentially
cripple several aspects of our industry including transpertation haulers, ready-mix concrete producers, and
certain market segments such as the residential construction market that rehes heavily upon the use of fly ash in
concrete,

Additionally, enormous efforts have gone inte proving the “green” and sustainable aspect of the use of fly ash as
a cement replacement. To take fly ash off the table for use in concrete through reclassification would now leave
us with the only option to actually use more cement, not less, In turn, we would consequently release more
emissions into the atmosphere, and actually decrease the sustainability of our concrete structures.

PAGE 1 OF 2
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Essentially,

fly ash is a product that we can consume within concrete to make a better more durable product,

_ minimize the amount of fly ash that has to go to landfills, and reduce emissions all at the same time. Ifthe EPA’s
reclassification were to go into effect, we would have a 180-degree turn. Concrete becomes less durable and
more expensive, we have to create an entirely new disposal method for the newly classified "hazardous” waste.

I'am hopeful that many of my colleagues have contacted you regarding this.
improvement to our environtment, However, I think that in most cases a simple and practical solution can work

the best. The reclassification of fly ash as a hazardous waste is neither simple, not practical, and will ultimately
create more problems than it philosophically attempts to solve.

I am completely for the

Should you or your staff have any questions, please do not hesitate to contact me.

Sincerely,

Richard §. Szecsy, PhD, PE

VicefPres_ident, New Produ_ct Development and Risk Management
Lattimore Material Gompany.

W

¥
AN

;z\ne "
‘RICHARD 5. SZECSY
Lisente No, 32179

LATTIMORE MATERIALS COMPANY
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August 28, 2009

Lisa . Jackson, Administrator

Ariel Rios Federal Building

1200 Pennsylvania Ave., N.W. Room 300
Washington, DC 204560

Re: Proposed regulation of coal combustion products as hazardous wase.

Dear Administrator Jackson:

The Michigan Manufacturers Association (MMA) and the Michigan Chamber of Commerce
{Chamber} want to express our deep concems and opposition over the potential regulation
of coal combustion byproducts (CCBs) as hazardous waste.

We agree with the overwhelming and consistent recommendations of state environmental
protection agencies, members of Congress, ash marketers and industries that use coal ash
for a myriad of beneficial uses, and virtually every business sector that has contacted EPA
on this matter, to urge EPA to develop federal non-hazardous waste regulations for coal ash
under Subtitle D of RCRA. As these different groups have made clear, such an approach
would ailow EPA to work with the states in implementing regulations that are fully protective
of human health and the environment without negatively impacting coal ash beneficial use
and causing an increase in energy prices at a time when the country can least afford it.

The regulation of CCBs as hazardous wasle would carry with it the most onerous set of
regulatory controls available to EPA under federal law. Such regulation is wholly
unnecessary. Thus far, over 20 state environmental agencies have contacted EPA on this
issue and the states unanimously agree that EPA should not regulate coal ash as a
hazardous wasle, but rather should regulate coal ash as non-hazardous wade, like most
other industrial sofid wastes generated in this country. Regulating CCBs as hazardous
waste would overkiil, and in fact would be environmentally counter-productive because such
regulation would efiectively end the beneficial use of coal ash, which plays a significant role
in the reduction of greenhouse gases.

Creating a negative stigma over the management of these wastes by classifying them as
hazardous wil resilt in a disincentive for the business community to pursue the
development of additional applications of these materials for beneficial purposes. These
materiais are being used in a variety of ways including cement and concrete applications,
highway construction programs, and wallboard manufacture, all the while reducing the
volume of disposed waste without endangering human heaith or the environment.
Reguliation of CCBs as hazardous waste would have a devastating impact on such
beneficial uses. _ .




Equally important is that reguiating coal ash as a hazardous wase would impose exorbitant
costs on coal fired power plants and may cause some plants to close. A recent economic
report analyzing just some of the cost impacts of hazardous waste regulation of coal ash
makes clear that a distinct percentage of coal fired plants would dose because the costs of
operating under a hazardous waste regulatory regime would not be sustainable. The
closure of these units could create significant power reliability concerns in certain regions of
the country. -

The MMA and the Chamber memberships are concerned about the imposition of additional
costs and resources that will be required to implement a hazardous waste regutatory
program for these wastes. Given the overwhelming economic chalienges confronting all
sectors of the U.S. economy, it is absolutely critical that EPA not impose unnecessary
regulatory controls.on the electric power industry by regulating CCBs as a hazardous waste.
Such an approach would resut only in further increases in energy costs, leading to
additional job losses. .

We urge you fo regulafe CCBs as non-hazardous wastes uhder_Subtit!e D of RCRA

Respectfully,

Randall G Gross Jr

MMA Director of Environmental and
Regulatory Policy

Doug Roberts, Jr. _
Michigan Chamber of Commerce :
Director of Environmental and Energy Policy
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Fune 3, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environinental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

The Midwest Coal Ash Association (MCAA) understands that EPA is
currently evaluating its regulatory options for the management of coal

" combustion products (CCPs) and plans to propose federal management

standards for CCPs by the end of the year, MICAA is s regional trade
association representing the various members listed at left. The members
of MCAA are directly involved in the generation, marketing, and
beneficial use of coal combustion products, This issue involves an
important component of the nation’s overall energy policy, as EPA’s
decision could affect reliability of service from the electric grid, electricity
costs from coal-fired plants, the continued viability of CCP beneficial use
practices (which plays a significant role in the reduction of greenhouse
gases, as substantiated in the February 12, 2008 EPA report; Waste and
Materials-Flow Benchmuark Sector Report: Beneficial Use of Secondary
Materials — Coal Combustion Products), and the ability of certain power
plants to remain in service, As you will note, the members of MCAA are
primarily located, and do most of their business, in the coal producing and
burning states of midwest U.S.A. Thus the concerns are real, to all
members of our organization. '

We understand that EPA is considering three options: (1) federal
regulation of CCPs as non-hazardous solid waste under RCRA Subtitle D,
(2) regulation as hazardous waste under RCRA Subtitle C, and (3) a
hybiid approach where CCPs would be regulated as hazardous waste with
an exception from hazardous waste regulation for CCPs that are managed
in conformance with specified standards. We believe that EPA has wisely
sought input from the states, as well as other stakeholders, regarding their
preferences with respect to these various options,, We understand that at
least twenty states, in addition to the Association of State and Territorial
Solid Waste Management Officials (ASTSWMO) and the Environmental
Council of States (ECQOS), have responded to EPA’s request for input, and

Address: ¢fo First Energy Corporation, 76 South Main Strest, Akron, Ohio 44308
Telephone: {330) 384-4676
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that they all have taken the position that the best management option for regulating CCPs is
option (1), regulation as non-hazardous waste under RCRA Subtitle D. MCAA believes that
regulation as non-hazardous waste under RCRA Subtitle D is the only reasonable option being
considered. As an association, we have been directly involved in the study of these materials
over several decades. While EPA studied these materials, under the direction of the U.S.
Congress, from the original Bevill Amendment in 1980, through the EPA April 2000 regulatory
determination, and since then, MCAA, and separately its member companies, has been directly
involved in providing the data to support the f:ndmgs of EPA that these materials do not warrant

1egulat10n as hazardous waste.

In December of 2008, a dike at an ash impoundment owned by the Tennessee Valley Authority
(T'VA) failed, allowing coal ash to escape and thus affect the environment immediately adjacent
to and down stream of the facility, To date, published data from sampling by TVA and the
Tennessee environmental authorities has indicated that no existing regulatory limits have been
exceeded. It appears that the failure was the result of an engineering design flaw in the dike
structure. This js not being accurately portrayed by the national media, or by the environmental

- activists who have been so vocal in the aftertnath of the failure. They would lead the public to
believe that somehow the toxicity of the ash directly caused the dike failure, Although coal ash
does contain trace elements of heavy metals, due to the heavy metals in the coal burned, the
levels of these metals are extremely low, often Jower than the natural soils in the area where they
are managed, as explained in an American Coal Ash Association (ACAA) communication - Fact
Sheet #2, 3/10/09, Coal Combustion Products: Not a Hazardous Waste, which can be found at
the website: www.coalashfacts.org, This is exactly why EPA has determined scveral times that

coal ash does nat warrant regulation as hazardous waste,

MCAA and many of its members are also members of the ACAA, We understand that ACAA
has provided input to the Agency on the regulatory evaluation of CCPs and agrees that regulation
under RCRA Subtitle D is the only reasonable option being considered. ACAA provided
extensive information and data on the impacts that a hazardous waste determination would have
on the beneficial utilization of CCPs. Our membership agrees that a hazardous waste
determination would sever¢ly cripple or eliminate the beneficial use of coal ash, Placing the
stigma of hazardous waste on CCPs threatens to eliminate its use. And all the results that ACAA
explained, such as increased disposal costs, the current limited availability of hazardous waste
landfill capacity, the need to mine more natural resources to fill the void left when CCPs are nio
longer available for use, the increased CO2 production from needing to again produce more
portland cement, efc., are real results that will happen should CCPs be regulated as hazardous

waste,

EPA has determined, more than once, that CCPs do not wartrant regulation as hazardous waste.
. The toxicity of CCPs has not changed, Many states have improved their disposal management
practices and have the infrastruchure in place to manage CCPs in a manner that profects public
safety and health. EPA acknowledged that in their 2000 determination and it was further
acknowledged in a 2006 EPA/DOE report. The generators and users of CCPs, such as the
members of MCAA and ACAA are. committed to continually improving the way we manage

Address: c/o First Energy Corporation, 76 South Main Street, Akron, Ohio 44308 Telephone: (330) 384-4676
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these materials, in order to be able to utilize as much of the CCPs as possible in safe and
responsible ways.

MCAA does not believe that there is evidence, new or old, that would support any regulatory
option other than RCRA Subtifle D. Thus, we respectfully urge EPA to consider the evidence,
and to work closely with the States in developing a performance-based federal program for CCPs
under RCRA Subtitle D non-hazardous waste authority. This approach will ensure that CCPs are
safely managed while continuing to promote and expand their beneficial use. :

Thank you for your consideration of MCAA's views. .

Sincerely,

Electronic copies: Members

Addtress: c/o First Energy Corporation, 76 South Main Street, Akron, Ohio 44308 Telephone} (330) 384-4676
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August 26, 2009

The Honorable Lisa Jackson

Administrator, U.S. Environmental Protection Agency
Room 3000, Arie! Rios Building

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Ms. Jackson:

This is to express our opposition to a potential ruling by the Environmental Protection Agency
(EPA) ruling pertaining to the regulation of fly ash as a hazardous waste material. The
Mississippi Concrete Industries Association (MCIA), the trade association representing concrete
producers in Mississippi, opposes any proposed regulation that would re-classify fly ash in any

. form to a hazardous waste material. '

The environmental benefits of using fty ash in concrete results in reductions in waste materials
sent to tandfills, air emissions, and the energy required for production. Previous EPA studies
determined that fly ash does not warrant regulation as a hazardous waste material. The
beneficial use of fly ash has grown significantly over the last few decades as the resuit of these
earlier determinations. '

The beneficial use of fiy-ash would be severely cripple under the proposed rulemaking as some
state regulations prohibit the use of a "hazardous waste” for any beneficial use. Many State
DQOTs around the country allow and encourage the use of fly-ash in concrete and other
engineered transportation infrastructure applications. Among the numerous benefits derived
from using fiy-ash in concrete are improved longevity, increased strength, enhanced durability
and improved cost effectiveness. Increasing the longevity of our concrete infrastructure alone
has huge positive implications for natural resource conservation and energy savings.

Imposing regulations on fly ash as a hazardous waste material would have significant
unintended negative consequences that could potentially undo several decades of
advancement in concrete durability and infrastructure longevity. . :

Thank you for considering our comments and concern. Please ensure that the numerous
environmental and economic benefits of fly ash are nof jeopardized with this possible ruling.

Sincerely,

Harry Lee James, PE
Executive Director
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July 21, 2009

The Honorabie Lisa jackson
Administrator © : :
United States Envrronmentai Protect on Agency
Room 3000 ‘
Arrei Rros Bur!drn
1200 Pennsylvama
Washlngton DC 20460

Dear Adm:nlstrator Jackso'n':_' '

The National Ready ered Concrete Assoctatlon (NRMCA) the trade dssociation representfng concrete
producers in the United States, is opposed toa: potentra! ruling by 1 S ‘EPA that would regulate fly.ash as-
a hazardous waste material. Such- reguiat:on could-have the perverse rmpact of limiting- benefrcra! uses.
of the material, therefore |ncrea5|ng wasted stockpi!es that pose'the very risks that EPA arms to '
mitigate. : -

In 2007, the concrete lndustry as a whole used appromrnately 14. 5 il r e, a
the most widely lsed supplementa] cementing material (SCM ). Fly ash’ works in combrnat_‘ n_wrth_:: ’
portland cementto lmpart benef|C|aI qualitles to concrete and is then enca psu!ated rtseif

In fact, suppfementary materrals such as fly ash contribute bothto concrete’s exceptlonai performance
and sustainability. When’ combined with.cement in concrete; SCMs i rmprove durab|hty, strength;,
constructabrilty and economicai factors Inithe case of hlghways streets, park[ng areas, ahd ocean-side
structures, durability is the number one concern: Fly ash, as: well as slag, and silica fume, other SCM’S,
are used to enhance the durabllrty of concrete by decreasang permea brilty and crackmg They help block
migratron of chlorrde ions {from deicing chemicals or seawater) to rernforcmg steel; the most. common .
cause ofcorroslon In the case of burldmgs SCMs help to create h:gh strength concrete ‘used to burld
some of the tallest buridmgs in.the warld.. For homes, fly ash concrete provrdes an economlcal and
durable aIternatrve for foundahons patios and drrveways -

The envrronmental benefits of ussng these industrial bynprodur:ts In concrete results in ionger lasting
structures and reductions In the amount of waste materrals sént to landfills, raw materials extracted;-
energy required for production;, and air emissions, including carbon dioxide.

We understand that the EPA’S proposed new regulatrons may include a reclassification of fly ash from a. .
non-hazardous waste materral to a-hazardous waste material for disposal purposes and a non- hazardous
waste material when used for beneficial purposes, NRMCA opposes the re-classification of fly ash in any
form for several reasons,

TIPNAL READY MIXED CONCRETE ASSOCIATION -

900 Spring Street, Sitver Spring, MD 20910 » BBB_‘-'B‘I-N‘RMCA - Fax: _3[51-585—42_!9 « Emalt nrmea@nrmea.org www.nrrnca.iorg
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EPA’s primary goals should be to reduce the amount of fly ash wasted and to ensure that whatever fly
ash is wasted is managed properly. A hazardous waste designation—white potentially advancing the
second goal—would undermine the primary goal. Some states forbid the beneficial reuse of hazardous
wastes, which could create a “Catch 22” situation that prevents shedding the hazardous waste
designation through reuse. A better solution would be to presume that fly ash is not hazardous unjess it
is not reused and improperly managed. This will achieve EPA’s goals without forfeiting reuse

opportunities. .

The adverse impact of improperly crafted regulation on the U.S. economy could be enormous. Concrete
is used for nearly all forms of construction, including homes, bulldings, highways, airports, domestic

water systems, local roads, dams, and power generation structures. Inappropriate regulation of fly ash

would render the product difficult to manage, transport and store, even for environmentally beneficial
purposes, thus rendering the use of fly ash too expensive to justify. It would also be devastating on the
concrete industry. The concrete industry supplements nearly 15% of the cementing materials in -
concrete with fly ash and other SCMs. Eliminating the availability of ﬂy ash in any way would result in
cost increases that could render concrete non-competitive.

The use of fly ash in concrete is safe. Once chemically bound in concrete, fly ash does not pose any
environmental or health threat. Any ruling that would designate fly ash as hazardous in any form would
result in a public perception that it is hazardous in concrete also. This would result in project owners
refusing to accept concrete with fly ash in the mixture. It would in effect kill the demand for fly ash in
concrete. Fly ash that was once used in a beneficial way would end up in landfills.

The ready mixed concrete industry is relying on the use of fiy ash as a key component of its
Sustainability Initiative. NRMCA members have set a goal to reduce embodied energy in concrete by
20% by 2020 and 30% by 2030, in addition to reducing the carbon footprint of concrete by 20% by 2020
and 30% by 2030. To accomplish these goals, the industry will have to increase the use of fly ash in
concrete to 31 miilion tons by 2020 and 52 million tons by 2030. A hazardous waste ruling for fly ash in
any form would render these goals simply unachievable.

A hazardous waste designation is not supported by science and the negative consequences of doing so
would economically harm the fiy ash and concrete industries and resutt in less durable infrastructure.
We urge you not to discourage the beneficial reuse in your efforts to ensure proper management of fly
ash. Reuse is near the top of the waste management hierarchy and should be encouraged, particularly
when it is accompanied by a host of corollary environmental and economic benefits. Please ensure that
regulation of fly ash does not create a prohibition or chilling effect on beneficial reuse of the material.

Sincerely,

e

Robert Garkini
President
National Ready Mixed Concrete Association
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- October 5, 2008

The Honorabié Lrsa Jacksan
Administrator- ,
United States. Enwrenmental F’rotecticn Auency
- Room: 3009, Matl CodeﬁmA T
o .Anai Rios B T
©.-1200 Pénn '_ &
- Washmgton 'DC 20480

RE: Pink Hu[ Acres Demolmcn Landfill ~ Beneﬁc al Use of Fly- Ash Material

De ar Admfr'éisa‘atér J ackson‘

We aréa prlvately hald Construct:on and Demollt[on Landfi ] located fn Biua Sprmga M;ssouri
~ The footprint of our site is approximately 80 acres, with 20 acres being. permitted for usa asa -

fandfifl. Prior to-our ownership, the site was an underground roek quarry Therefore a large

portion of the srte ouiside ofthe tangfill faotprmtls undermmed R S

We are firm beizevel‘s in the benefits Ihat can be reafized for our sor:fety through makang recyctmg
a prierity. The majorily of the-waste that comes through our gales js either recycled or used ina
bensficial way for cur site. We recycle asphalt shmgles wood waste, and broksn concrete and

asphalt

In addmcm to racysling these products, we have found that usmg fly- -ash fram tHe. !ocal power

p;ant 1o stabifize the underground mine on our site has been very beneficial. We have baerr - _
placing fly ash siurry in eur mine singe 2008. This stabilization has prevented many cave-ins, and '
allowed us o use the land on top of the mines for other recycling opsrations. Without having the

stabilization that the fiy- ash product gwas s, we wolild not bhe abie to use this land for fear of r‘t

" caving in.

The pamcuiar llmestone mine and rock strata atf our site is very restrictive to groundwaxer ﬂow
The Permeab lity in the Trine bedrock of 10 ¥ to 10 ¥ cmisec is lower than current requirements
{10 * cm/sec) for the clay portion of ash landfills, and in fact is so low that it is in the ranga of
current RCRA Subtitle D regulatory requirement (of 10 ™ em/sec) far the clay portion of M un;mpal
Solid Waste Landfill liners. We use only fly ash that is pozzZolonic (seff-cementing) -in nature to
provide the structural strength needed fo support the mine. Any heavy metals in this material are
effectively encapsulated within the naturally cemented fil, thus being further protectwe of the

EHV!FOﬂmEFIt

It is our understanding that the EPA is considering classifying fly-ash material as a ,h;az:irdbus
waste, This classification would prevent us from using the product to improve our fand. We
would no longer be able to use the ash to siabilize our mine, and would not be able to use tha
land on top of the mine for our recyclang sctivities or future dEVelopment _ .

Faciiity: 3500 NW 7 Highway « Blue Springs, MO 64014+ Phone 816-229-6395 « Fax B16-220-6396 -




_ in oL opmion claasafymg ﬂy~ash as a hazardous waste is unnecessaw, and w
‘beneficial use of the product to sites such as ours and the many other valuabis uses 1he,'
provides to the construction industry. We have not had any problems with this pfoduct as vanﬁed

thraugh ocur gmundwater mcmxtcrmg wells, We hope to continue its use in the future . :

Thank you for carefuli Yy cmsadermg the reguiation of fly ash matanai &0 it can contmue tobe”
safely used in beneficial ways Please call me at B?B 921 8200 if you have any queataons .

Smc:ereiy e ' T
Pink Hlll Acras Demo%;tton Landfill

~ Math&w Bowen
General Manager

¢ Matt Hale

‘Mathy Stanisiaus -

“Senator Kit Bond - L
Senator Claire’ McCasktlt -
Congressman Emandel Cleaver




David M, Rateliffe Bin SC150D
Chairman, President and 30 lvan Aller, Jr. Boulevard NW
Chief Exacutiva Officer _Atlanta, Georgia 30308
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SOUTHERNA
COMPANY

July 23, 2009

Honorable Lisa Jackson
Administrator '
Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Re: Management and Regulation of Coal Combustion Byproducts (CCBs)
Dear Ms. Jackson,

Thank you for measting with our EEI CEQ group on July 22, 2008. i appreciate
your candor and cooperative spirit and fook forward to working with you and your staff on
the many impertant issues in front of us.

As a follow-up to that meeting, | wanted to reiterate a few of Southern Company's
concerns over the future regulation of coal combustion byproducts {(“CCBs") since it is
the immediate issue on our agenda. Southem Company urges EPA nol to apply

. hazardous waste regufations to CCBs because it will severely restrict opportunities for
beneficial use and significantly increase handling, transportation, and disposal costs.
Any consideration by EPA to mandate a phase-out of wet management practices would
require major equipment modifications at many power plants, including {(but not limited
to) the conversion of fly ash and bottom ash handling systems and new freatment
methods for liquid discharges currently managed in ash ponds.

Regulating CCBs as hazardous waste and the mandatory phase.out of wet
management practices will have a substantial economic impact to the electtic utility
indusiry and is likely to cause a certain percentage of coal-fired planis to close,
according 1o current and ongoing studies belng conducted throughout the industry.
Because of this, any loss in locallzed generation wifl create a significant refiability
concern for the transmission grid. Any feasible replacement of that generation loss wilf
result in massive cost increases for customers, ~

A decision for EPA is whether to regulate CCBs under Subtitle C or D of the
Resource Consetvation and Recovery Act ("RCRA”), or some hybrid of the two. In other
words, EPA must decide whether to Ignore the almost 20 years of detalled study and Its
own canclusion that the regulation of CCBs as hazardous wasts is not warranted.

imsetren bt o, 3




Whether intended or Rot, any application ot Subtite C is iikely to reduce
beneficial uses substantially — even if EPA proposes a hybrid C program that provides
.exemptions for certain beneficial uses. Utilities and vendors will have serious concerns
about selling and distributing a product EPA characterizes as “hazardous” for purposes
of RCRA, with or without an exemption. EPA is well aware of the many beneficial uses
of CCBs. The curtailment or elimination of beneficial uses that would fikely resuit from a
Subtitle C or hybrid C program increases the volume of CCBs that must be managed in
a land-based facility. Consequently, more and larger facilites would be required and
beneficial uses — including use in road-buiiding, concrete and gypsum in agricultural
applications — would diminish. :

EPA concluded in 2000 that GCBs should not be regulated as hazardous.

Today, we are aware of no new findings that would cause EPA to reach & different

conclusion. Infact, the efforts EPA has taken in response to the TVA Kingston release

-in . December 2008 have focused on the structural. stability of CCB surface

impoundments rather than the nature of coal ash. Further, EPA itself has approved the

disposai of the Kingston material in a Subtitie D, non-hazardous, landfill with the use of
the material as alternative daily cover.

tn conclusion, Southern Company encourages EPA to continue to rely on its past
determination that the regulation of CCBs as hazardous waste Is not warranted. | thank
you for your consideration of our concems, Please let me know if | may provide
additional information or assistance as EPA continues its efforts in this area.

Sincerely,

Cod




TEXAS CDAL ASH.

September 2, 2009

Honorable Lisa Jackson

Administrator

United States Environmental Protection Agency -
Ariel Rios Buiiding _

1200 Pennsylvania Ave NW

MC 1101A

Washington, DC 20460

Dear Administrator Jackson,

I am the President of the Texas Coal Ash Utilization Group. Texas Coal Ash Utilization
Group (TCAUG) is a non-profit organization whose membership includes utilities that
operate coal fired power plants, companies that market and manage coal combuatlon
products and academia within the State of Texas.

In 1990, TCAUG was formed by marketers, academia and local Texas utilities to
promote the beneficial reuse of coal combustion products (CCPs). TCAUG has been
instrumental in working with local and state government in providing scientific data and
research that illustrates the beneficial use of CCPs. Through our outreach with these
agencies, the Texas Commission of Environmental Quality (TCEQ) issued a guidance
letter in 1995 that CCPs are recognized as a material and not considered a solid waste.
This letter was instituted as an agency rule in 2001 and has been the key to the
overwhelming success the State of Texas maintains in CCP .utilization year after year.
Texas recycles more CCPs than any other state. This is now referred to as the seven-
waste criteria rule (30 Texas Administrative Code (TAC) Chapter 335).

TCAUG strongly opposes any. designation of coal combustion products (CCPs) as
hazardous waste. This determination would completely change the reguiatory
framework upon which CCPs are recycled in Texas today. Such action wouid have a
significant and long lasting effect upon society’s willingness to beneficially reuse fly ash
and other CCPs by destabilizing their markets. Regulatory schemes that would
designate these materials as hazardous for purposes of disposal will stigmatize them
and eliminate many examples of environmentally and socially sound beneficial use.
CCP disposal standards can and -should be addressed without unnecessarily
stigmatizing resources with high potential for safe beneficial use as a preferred
aiternative to disposal. We welcome dialogue with the Agency and the environmental




community to ensure that future reguiatory frameworks promote the safe beneficial re-
use of CCPs. :

RCRA requires that EPA consider the “current and potential utilization” of CCPs in
evaluating its regulatory options for CCPs [See RCRA § 8002(n)(8)]. EPA and the
States have consistently recognized that regulating CCPs as hazardous waste under
Subtitle C would adversely impact their beneficial use. Such a result would not be
consistent with RCRA’s directive that EPA considers such beneficial uses in evaluating
CCP regulatory options. On the other hand, reguiation of CCPs under RCRA Subtitle D
would not adversely impact CCP beneficial use, while at the same time ailowing for the
development of federal regulations that would ensure that CCP disposai is managed in
a manner protective of human health and the environment.

On May 22, 2000, the EPA published its final Regulatory Determination on Wastes from
Fossil Fuels in which the Agency concluded that these materials "do not warrant
regulation under subtitle C of RCRA.” EPA also stated that it did “not wish to place any
unnecessary barriers on the beneficial uses of these wastes, because they conserve
naturai resources, reduce disposal costs and reduce the total amount of waste destined
for disposal.”

The concern with the impact of hazardous waste regulations is even greater now. In
1999, CCP utilization was estimated to be 30% or approximately 30 million tons
annually. In 2008, that number had risen to 43% and 56 million tons annually, nearly
double the tonnage reported in 1999. The State of Texas alone utilizes 60%-70% of
produced CCPs annually. This is a remarkable achievement, considering total tonnage
of CCPs has grown significantly during the same period.

One of the reasons for a significant increase in CCP beneficial use rates since EPA’s
2000 Final Regulatory Determination has been the reliance of State regulatory
agencies, CCP producers and marketers on EPA’s decision. The Final Regulatory
Determination was issued after a vigorous public discussion that gave industry -
confidence that matters pertaining to a hazardous waste designation were settled and
that they could move forward on beneficial use implementation with little fear of
retroactive liability. Many CCP producers began increasing capital investments in
facilities needed to direct CCPs to beneficial use rather than disposal. Clearly defined
state regulations. encouraging beneficial use have supported the development of a
robust market for CCPs in a manner protective of the public health and environment.
State policies, like the one in Texas, encouraging CCP beneficial use provide a powerful
incentive to producers and marketers of CCPs,

if the EPA were to reverse its Final Determination and assign a hazardous waste
designation for CCPs, even for the limited purpose of disposal operations, we believe it
would have a devastating effect on the beneficial use of the resource. Producers,
marketers and users of CCPs would be confronted with myriad new uncertainties and
perceived risks associated with marketing, handling, transporting and utilizing CCPs.
By impeding the beneficial use of CCPs, a hazardous waste designation would resuit in




eliminating the significant environmental, economic, and sustainability benefits
accomplished by beneficial use. The valuable mineral resources contained in coal
combustion products need to be matched nationally to environmentailly sustainable
practices rather than destined for disposal. The net effect will be an increase in the
amount of these mineral resources wasted and disposed, and at the same time create
an increase in the mining of essentially the same "naturai” minerals with asscciated

environmental production impacts.

Any proposal to regulate disposal of CCPs as "hazardous waste” threaten to undo the
considerable progress that industry, in partnership with EPA, has made to increase
.CCP beneficial use. Nearly 30 years of technical study with high scientific integrity has
concluded that there is no basis for a hazardous waste designation for CCPs — for
disposal or beneficial use. Similarly, going back to 1980, years of federal regulatory
determinations have also concluded that a hazardous waste designation is
unwarranted. And most importantly, a hazardous determination would undo and almost
completely eliminate beneficiai uses for ali CCPs,

in 2005, the American Coal Council performed an economic assessment of the impact
that the CCP industry has on the nation’s economy. At that time, it was estimated that
the combined direct and indirect economic benefits that CCPs provided was
approximately $4.5 billion. That number has grown substantially since 2005 since
production and utilization as increased nearly ten percent and green building has
expanded even more-since the study was completed. This incorporation of CCPs into
the “green supply chain” has created jobs and has been used in countless sustainable
projects that illustrate the long term benefits of products containing CCPs as well as
reducing green house gasses and providing locally available materials to many sites.
Reducing the amount of waste generated in this nation, while reducing the costs of
projects and censerving other materials for higher values of use are essential elements
of a more sustainable America.

We believe that a hazardous waste designation is not supported by nearly three
decades of EPA study and formal determinations marked by strong scientific integrity.
The regulation of CCP disposal as non-hazardous waste under RCRA Subtitle D will
ensure protection of human health and the envircnment without unnecessarily
stigmatizing resources that have the high potential for safe beneficial use as a preferred
aiternative to disposal. This approach will ensure that CCPs are safely managed while
continuing to promote and expand their beneficial use.

Thank you for your consideration of TCAUG's views.

Sincerely,

Mike Silvertooth, President
Texas Coal Ash Utilization Group
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coal combustion prodiicts
allow-these productsto be used
Iquely.valuable qualities, continue
1o n-and reclamation.

We are writing to &xpr
and to urge EPA't6 develop
for beneficial purposes. Itisvital tha
to be available for beneficial uses; Incl

"USC Technologies has successfully al-torih t: stabilizationi in abandoned
underground-limestone mines in the Kansas City area f more than 15 years, To date, our stabllization
of these limestone mines has allowed nearly $200 million of commercial and residential devefopment to
occur at locations in the heart of Kansas City, Missouri where unstabile mines'had rendéred the property
otherwise unusable for-development: Coal combiistion pro dlicts are ot 6nly the most econormical”
method for stabilizing these mines; theyare also the most effective iiifilling the voids: These products
also have been used to stabilize portions of a number of unstable Kansas City area mines (both Missouri
and Kansas) beneath City streets and State and Federal Highways that Had either been closed due to:
mine collapses or have been at imminent risk of collapse. "~ e a

We have been able to demonstrate, with more than 10 years worth of sampling data, that using coal
combustion products for ming stabilizatioh has been erivitonmentally safe and fully protactive. The
particular limestone fedge-and rock strata in the Katisas City area isvery restrictive to groundwater flow.
The permeability in the mine bedrock of 10 7 to 10 ® cm/sec Is lower than current requirements (10
cmy/sec} for the clay portion of ash landfilis, and in fact is 50 low that it s In the range of current RCRA
Subtitle D regulatory requirement {of 10 em/sec) for the clay portion of Municipal Solid Waste Landfill
tiners. The coal combustion products we use provide stfuctural support in all circumstances of the mine
environment, wet or dry, to ensure complete;fong-term stabilization, We use only fly ash that is
pozzolonic (self-cementing) in nature. Any-heavy metals fn this materfalare effectively enca psulated

within the naturally cemented fill, thus being furthér protective of the environment,

Use of coal combustion p(odb‘@fs for engineered mine filling must continue to be allowed without undue
regulation so we can continue to improve and stabilize these mines to put the land above them back to
more productive use and make ther safe for the general public. For the geological conditions of these

4151 N; Mulberry Drive Suite.205 « Kansas City, Missouri 64116
(B16) 595-3013 - Fax (816) 746-5138
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USC Technologies LLC
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Utility Solidd Waste Actlvities Group |
c/o Edison Electric Institute | :

701 Pennsylvania Avenue, NW !

Washington, DC 20004-2496 |
202-508-5645 !
WIRW LSWAGOr] |

BY HAND AND REGISTERED MAIL

March 24, 2009

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

I write on behalf of the Utility Solid Waste Activities Group (“USWAG”)} to respond to
some of the inaccurate statements contained in the March 2, 2009 letter that was sent to you by
the Environmental Integrity Project and other groups (collectively, “Environmental Integrity™)
regarding coal combustion byproducts. USWAG is a trade association of ovei 100 energy
industry operating companies and associations including the Edison Electric Institute (“EET)
and the National Rural Electric Cooperative Association (“NRECA”). USWAG has worked in a
constructive and cooperative manner with EPA for nearly three decades regarding the Agency’s
implementation of the Bevill Amendment as applied to coal combustion byproducts.! We are
aware that you have announced that EPA intends to propose RCRA regulations addressing the
management of coal combustion byproducts and we look forward to continuing to work with you

- and your staff in a constructive manner to that end.

USWAG respects the right of Environmental Integrity or any other group to express its
views.to EPA regarding the regulatory options for coal combustion byproducts. By its very
nature, the rulemaking process involves multiple stakeholders with differing views, but it also
depends on providing the Agency with accurate factual information and data. Environmental

- Integrity’s March 2, 2009 letter falls far short of meeting that standard.

We do not address every misstatement in Environmental Integrity’s letter, though we are
confident that EPA’s professional staff, who have been studying the management of coal
combustion byproducts for over two decades, can readily identify many of the letter’s
inaccuracies. Your commitment to sound science as the driver in setting regulatory policy

! EEI is the principal national association of investor-owned electric power and light companies, NRECA is the
national association of rural electric cooperatives. Together, USWAG members represent more than 85% of the
total electric generating capacity of the U.5., servicing more than 95% of the nation’s consuniers of electricity.
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Hon. Lisa Jackson, Administrator
March 24, 2009
Page 2

depends on factual accuracy. It is important, therefore, that USWAG address some of the major
inaccuracies and omissions in Environmental Integrity’s submission.

As fully discussed below, contrary to the assertions in the letter:

» EPA has never determined that coal combustion byproducts shouid be regulated as
contingent hazardous wastes; in fact, the Agency made the opposite decision in its
regulatory determination for coal combustion byproducts in 2000;

e EPA’s draft risk assessment does not present documented health risks associated with
coal combustion byproducts; the assessment is a draft study reflecting an incomplete
scientific analysis which has been subject to mixed reviews of independent, expert peer
reviewers and does not make any final scientific conclusions regarding the risks
associated with coal combustion byproducts;

® The 2006 joint EPA/DOE Report demonstrates that increasing percentages of coal
combustion byproducts are being beneficially used, State disposal controls are becoming
more robust, and the vast majority of newer coal combustion byproduct disposa] facilities
have Imers and groundwater momtormg,

» EPA’s Office of Research Development studies evaluating the higher metal content in
combustion residuals resulting from enhanced emission controls show that total metal
content in the residuals is nof a good indicator of potential leaching; and

¢ Rather than “back pedaling” and engaging in a “waiting game” over the past nine years,
EPA staff has responded to numerous requests by environmental organizations to conduct
and fund meetings, hearings, and studies on coal combustion byproducts; during this
period, it has updated its information on coal combustion byproduct management
pracuces and State solid waste regulatory controls for these materials.

DISCUSSION

1. Environmental Integrity Falsely States that EPA Has Determined that Coal
Combustion Byproducts Should Be Regulated as Contingent Hazardous Wastes —
Environmental Integrity states in its letter that “[t]he Agency first recognized coal ash to be a
contingent hazardous waste requiring safe standards for disposal in the regulatory determination
dated March 5, 2000, which it posted on its website. That decision was based on years of study,
and over the past decade, the evidence to support federal standards has continued to accumulate.”

* Environmental Integrity letter at 3, This statement is patently incorrect.

Environmental Integrity’s Letier is false in two respects. The first inaccuracy is the
statement that EPA issued a regulatory determination recognizing coal combustion byproducts to
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be a contingent hazardous waste when, in reality, EPA not only did no such thing, it did precisely
the opposite. Also false is the statement that this “determination” constituted a “decision” by
EPA. . - ' T

The document Environmental Integrity refers to was an intemal EPA working draft
prepared by staff as an alternative to the tentative conclusion submitted in EPA’s Report to
Congress in March 1999 that these materials should not be regulated as hazardous waste under
Subtitie C of RCRA. That draft was never signed by any EPA official, and was never published
by EPA in the Federal Register. '

The more serious {apse on Environmental Integrity’s part is its failure to disclose that
EPA took the opposite position in its regulatory determination for coal combustion byproducts
published on May 22, 2000 (65 Fed. Reg. 32214}, In that determination, EPA concluded that
coal combustion byproducts “do not warrant regulation under subtitie C of RCRA.” Id. at 32214
(emphasis added). Indeed, EPA acknowledges in its actual determination that it evaluated the
so-called “contingent hazardous waste approach,” but concluded that the better approach to
ensure the adequate management of coal combustion byproducts was “to develop national
regulations under subtitle D rather than subtitle C.” Id. at 32216. EPA concluded “that subtitle
D [non-hazardous waste] regulations are the most appropriate mechanism for ensuring that these
wastes disposed of in landfills and surface impoundments are managed safely.” Id. at 32221,

State environmental regulatory agencies have continually supported EPA’s conclusion
that coal combustion byproducts do not warrant hazardous waste regulation. Just last year, the
Environmental Council of the States (“ECOS”) issued a Resolution agreeing with EPA that the
disposal of coal combustion byproducts does not warrant hazardous waste regulation (ECOS
Resolution 08-14 at 2 (Att. 1)), See also Comments of The Association of State and Territorial
Solid Waste Management Officials on EPA’s Notice of Data Availability on the Disposal of
Coal Combustion Wastes in Landfills and Surface Impoundments (EPA-HQ-RCRA-2006-0796)
(urging non-hazardous waste controls if EPA is to pursue federal regulations). The States are
especially concemed that hazardous waste regulation of coal combustion byproducts would
threaten the survival of the growing market for beneficial use of these materials, a concern EPA
also expressed in its 2000 regulatory determination. See 65 Fed. Reg. at 32232, Indeed, last
week, the State of Jowa sent a letter to EPA urging it not to regulate coal combustion byproducts
as hazardous waste, explaining that such regnlation is not supported by the data, and cantioning
that such action “has the potential to put an end to many beneficial uses” for coal combustion
wastes. See Letter from lowa Department of Natural Resources to EPA, March 19, 2009
(Att. 2).

2. Environmental Integrity Inappropriately Suggests that EPA’s Draft Risk Assessment

Presents Documented Findings — Environmental Integrity states that “EPA’s 2007 Human and
Ecological Risk Assessment from Coal Combustion Wastes “documented the highest cancer
risks from surface impoundments” and also “found unacceptable health risks from clay-lined




Hon. Lisa Jackson, Administrator
March 24, 2009
Page 4

‘coal combustion waste landfills leaching arsenic into groundwater”, Environmerital Integrity

letter at 1-2. These allegations are based on an incomplete scientific analysis. What
Environmental Integrity does not reveal when describing the assessment is that it is a draft
document which expressly states on every page “Do not cite or quote.” This admonition is
included for good reason. EPA has sought public comment on the draft and is subjecting the
draft to an independent peer review by outside experts. The comments, including those by the
peer reviewers, include significant criticisms-of thé draft results. It is improper for '
Environmental Integrity to claim that this “work in progress” makes definitive findings with
respect to risks from coal combustion byproducts, : ‘

A general point acknowledged by the independent, expert peer reviewers about the draft

. assessment was “the difficulty of identifying and characterizing the human and ecological risks

of an activity being conducted on a national level, considering the site-specific nature of risk
assessment and the diversity of site conditions nationwide.” See Memorandum to Thea Johnson,
EPA from Industrial Economics, Inc. (Sept. 25, 2008) (Executive Summary at 3, Att. 3). A peer
reviewer also cautioned against misusing the draft because it was based on information collected
before 1995, and did not consider the newer data assembled in the EPA/DOE Report
demonstrating that “the proportion of lined landfills appears to have changed significantly
between the 1995 data and the subsequent U.S. DOE (2006) study.” See Comments by

Dr. R. Kerry Rowe on Draft Risk Assessment at 2. Another common theme of the peer
reviewers was that “the dearth of site-specific information in the risk assessment” was “a
weakness in the analysis.” Jd. at 4. Given the “identification of shortfalls and limitations in the
analysis,” the peer reviewers came to different conclusions; some believed the draft assessment
could lead to “an-overestimation of risk,” while others suggested that it could “underestimate
risk.” Executive Summary at 3, :

3. Environmental Integrity Mischaracterizes Annual CCB Management Practices — In

* the second sentence of the letter, Environmental Integrity states, without any supporting

reference, that “[n]ear]ly a hundred million tons of toxic coal ash and related combustion wastes
pile up in unlined ponds and pits across the United States every year.” Environmental Integrity
letter at 1. This statement is grossly misleading. Environmental Integrity ignores the facts that a
significant and growing percentage of coal combustion byproducts generated each year are never
disposed of and instead are beneficially used, and that the vast majority of newer coal
combustion byproduct management units that have come on-line since 1994 have liners and
groundwater monitoring and are not “unlined ponds and pits.” '

The most recent, comprehensive study on coal combustion byproduct management

' practices, entitled “Coal Combustion Waste Management at Landfills and Surface

Impoundments, 1994 — 2004 (DOE/PI-004)” (“EPA/DOE Report™) was conducted jointly by
EPA and the Department of Energy and is cited extenstvely in Environmental Integrity’s letter.
Apart from finding that “[b]etween 1994 and 2004, the amount and quality of environmental
controls at CCW [coal combustion wastes] management units appear to have increased” (id. at S-
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5), the Report found that “{sJignificant amounts of CCW are used beneficially,” observing that
the most “common beneficial application of CCW is the use of fly ash as a partial substitute for
Portland cement in concrete.” - Id. at 4. In fact, the American Coal Ash Association reported that
in 2007, the most recent year for which coal combustion byproduct production and use data are
availabie, more than 56 million tons of the 131 million tons of coal combustion byproducts were
beneficially utilized. American Coal Ash Association, “2007 Coal Combustion Product (CCP)
Production.and Use Survey Results.”

EPA itself has extolled the benefits of the beneficial use of coal combustion byproducts,
explaining that it “reduces GHG [green house gas} emissions, and reduces the need for Jand
disposal.” Testimony for the Record, U.S. Environmental Protection Agency Committee on
Environment and Public Works United States Senate, (Fan. 8,2009) at 8 (copy Att. 4). EPA
explained that the Umted States saved nearly 73 trillion BTUs of energy — equivalent to the
annual energy consumption of more than 676,000 households — by recycling 13.7 million tons of
fly ash in 2007 in place of Portland cement, resulting in reduced GHG emissions of 12. 4 million
metric tons of CO5. Id

" The DOE/EPA Report also examined coal combustion byproduct landfills and surface
impoundments that were permitted, built, or laterally expanded between 1994 and 2004. The
" Report found a trend towards dry handling of CCWs, with about two-thirds of newly expanded
or built units being landfills. Id. at 21-22. Equally important is DOE/EPA’s finding that the vast
majority (98%) of new and expanded landfills and surface impoundments have liners and the
vast majority (91%) of new and expanded landfills and surface 1mpoundmcnts have groundwater
monitoring. Id. at 31, 34.

4. Environmental Integrity Mischaracterizes the Conclusions from EPA Studies

Exafnining the Composition of Coal Combustion Byproducts — Environmental Integrity
mischaracterizes the results of two EPA Office of Research and Development (“ORD”) studies -

assessing the potential leaching characteristics of coal combustion byproducts generated from
power plants using enhanced emission confrols. Environmental Integrity states that ORD “‘has
recognized that air pollution controls will transfer even larger quantities of heavy metals in ash,
scrubber sludge, or other combustion wastes, and that these will be dumped into impoundments
or landfills that are not designed to contain toxic waste.” Environmental Integrity letter at 4.

Environmental Integnty s statement incorrectly implies that the higher metal content in
coal combustion byproducts will result in mnore leaching of the metals. This suggestion is not
supported by the ORD studies. In fact, the studies caution precisely against drawing such a
conclusion, stating explicitly that “it is not recommended to base landfill management decisions
on total content of constituents in CCRs [coal combustion residues] since total content does not
consistently relate to quantity released.” See “Characterization of Mercury-Enriched Coal
Combustion Residues from Electric Utilitics Using Enhanced Sorbents for Mercury Control,”
EPA-GO(/R-06/008, at xiv (Feb. 2006); see also “Characterization of Coal Combustion Residues




Hon. Lisa Jackson, Administrator
March 24, 2009
Page 6

from Electric Utilities Using Wet Scrubbers for Multi-Poilutant Control,” EPA-600/R-08/077, at
xviii (July 2008) (“ORD Wet Scrubber Study™) (“Leaching concentrations do not correlate with
total content except for specific constituents in selected materials where the constituent (i) is
weakly retained, and (ii) leaching concentration have a low variability relative to pH. Thus, total
content is not a good indicator of leaching.” (emphasis in original)).

Nor do the ORD studies support the conclusion that coal combustion byproducts will be
“dumped” into units that are not designed to contain these materials. Neither ORD study
assesses the capability of any unit to safely manage coal combustion byproducts or draws any
conclusion supperting the assertion that these materials will be “dumped” into unsafe landfills or
impoundments. The two ORD studies are intended to evaluate the potential changes in leaching
characteristics of coal combustion byproducts resulting from specified emissions technologies.
The two reports are the first of a series of four EPA reports, the final of which will “provide a
probabilistic assessment of the leaching potential of mercury and other {constituents of potential
concern] based on plausible management strategies. See ORD Wet Scrubber Study at xviti (July
2008). Regulatory policy issues regarding coal combustion management strategies is intended to
be addressed in the final EPA report, the draft of which reportedly is scheduled for publication in
the Spring of 2010, See EPA Presentation on “Improved Leach Testing to Evaluate Fate of Hg
and other Metals from Management of Coal Combustion Residues,” EPA-A&WMA Technical
Information Exchange, Research Triangle Park, NC (Dec. 2-3, 2008),

5. Environmental Integrity Wrongly Accuses EPA of “Backpedaling” and Delay — A

constant refraifi in Environmental Integrity’s letter is that, since the 2000 Regulatory
Determination, EPA has been engaged in *“counterproductive backpedaling” and a “waiting
game” with respect to deciding whether and how to develop a federal regulatory program for
coal combustion byproducts. See Environmental Integrity letter at 1, 4. This characterization is
inaccurate and unfair, especially given that over the course of the past nine years EPA has
responded to multiple requests by various organizations to conduct and fund meetings, hearings,
and studies to allow additional evaluation of management practlccs bcyond those already
evaluated in the 2000 determination.

For example, at the request of various environmental organizations, EPA conducted a
public meeting in Washington, D.C. in 2003 to hear the concerns of groups regarding the
management of coal combustion byproducts. These groups believed that a Washington, D.C.
hearing was insufficient and requested a series of hearings around the country. In response, EPA
conducted four “Listening Sessions” in 2004 in Pennsylvania, Indiana, and Texas to receive the
testimony of environmental organizations, local citizens, industry representatives, state
regulators, arid academics. See 6% Fed. Reg. 9825 (March 2, 2004).

In 2004, at the urging of certain groups opposed to mine plécement of coal combustion
byproducts, Congress directed EPA to fund a study of mine placement by the National Academy
of Sciences/National Research Council (“INRC™). That study took nearly a year and a half to
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complete and resulted in a 2006 report that concluded, among other things, that “enforceable
federal standards be established for the disposal of [CCPs] in minefills” and that the scope of the
preexisting Surface Mining Control & Reclamation Act (“SMCRA”) “is broad enough to
encompass such regulation during reclamation activities.” NRC, Managing Coal Combustion
Residues in Mines, p. 11 (March 1, 2006) (“NRC Report™}.

In view of the new data collected by EPA during this time period, the Agency
appropriately issued a Notice of Data Availability (“NODA”) in 2007 seeking public comment
“‘on how, if at all, this additional information should affect the Agency’s decisions as it continues
to follow-up on its Regulatory Determination for CCW disposed of in landfills and surface
impoundments.” 72 Fed. Reg. 49714 (Aug. 29, 2007). Environmental organizations, including
some who are signatories to the Environmental Integrity letter, requested and received two
extensions on the NODA comment period. See 73 Fed. Reg. 6723 (Feb. 5, 2008). Thus, far
from engaging in a “waiting game” since 2000, EPA has actively responded to requests by
organizations to collect additional data on coal combustion byproduct management practices, and
has also joined with DOE to update its records regarding the improving trends in State coal
combustion byproduct disposal regulations and coal combustion byproduct management
practices. :

# ok ok ok kO

Any regulatory decision involving coal combustion byproducts demands adherence to the
facts and sound science, We look forward to meeting with you in the near future to discuss these
important issues and to working with EPA staff as the Agency continues to develop a sound
regulatory program for coal combustion byproducts. In the meantime, please call me if you have
questions regarding the points raised in this letter (202-508-5645). '

Sincerely,

(‘.’ ‘""*\-‘/ugg;a_a.wm,w@:_ﬁ.

James R. Roewer, Executive Director
Utility Solid Waste Activities Group

Attachments

ccr Barry Breen, EPA
Matt Hale, EPA
Rebert Dellinger, EPA
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Sincerely, L
Brign Tormey, Chief -

Land Quality Burcau
Favironmental Services Division

Ce: Richacd Leopold; Director, IDNR .. : _
Wayne Gieselman, A{inumstmmr anuunmcmai Serw:,cs Dw IDNR.
Alex Moon, Land Quality Bureau, IDNR. '
Mary Zdﬂl}@WJC:r, Executive Director, AST ‘%‘ WhHO
Don Toensing, US EPA;, Region Vil _







STATE OF [OWA

Fields 6f Qppbﬂ.nﬁms .7 o

CHESTER J. CULVER: GOVERNORK N ' o DEPARTMENT OF NATUFIAL HESOUHGES
PATYY JUDGE, LT, GOVERNOR S : . : RICHARD A LECPOLD, DIRECTOR

Mareh £9, 2009

MR MATT HAL E, D‘{RECTOR

OFFICE -OF RESGURCE CONSERVATION AND RLCOVI* R‘.Y
US ENVIRONMENTAL. PROTECTION AGENCY

1200 PFNNSYL\’ANNIA AVE NW :
WASHINGTON DC 20460

RE: EPA chu?atmn of Cu.ﬂ Cnmbustmn Waste '
Dear Mr, Hale: | |

On behalf of the [owa Dcpartmcnt of Naturdl Resnurcef; (IDNR} and our duector W want-to
~ express our:(hanks for the opportumt}l o plowde comments {0 EPA while yoirare still vet!.m&,
options. Since 90% of the electricily in Towa is: genera(cd by- wal burning facilities, the issue of
regulating the beneficial use and dmposai of conl tomibustion waste (CCW) has serious _
tmplications to our:stafe: ‘Wihavélooked at BPAYS: ‘proposed rc.guiato:ly soenarios end'it is: -
IDNR’s position that the BPA- should approgch CCW-regulations similar to the ‘approach that i is
taken with municipal solidl wasfe:under:40-CER Part 258, tommontky. refeiied (o-as RCRA
Subtitle D, Using the [essons-learned by siafes since the adoption of 40 CFR Part 258 and
higtorieal CCW data collected by states; RCRA Subtitle D could be modified to specifically
address COW waste disposal: facxhty requ:rcmcnts and is-the Framework that the EPA should
build upon i o . .

The Department unde:smnds thal 1he LI-’A is considermg optmns to: rcguiatc CCW asa
hazardons waste under RCRA Subtitle'C. Thig-option‘is notsupported by-the historic data that*

has been collected from generators of CCW-in lowa which:shows that CCW does not exceed’
RCRA Subtitle:C hazardous waste charnctetisties; Regn!aﬂon under:RCRA Subtitle T also’ has - '
the potential to put an end to many béneficl uses for CCW. In most states, a:primary
requirement for.a-beneficial use detm-mmatmn iy that the waste not ‘be hazardous. Most. ,
importantly, declaring CCW a huzardous waste creates an even greater hardship io lowa'because
of the arnount:that is generated andthe fact thatthere is no RCRA C permiited disposal facilities
in the state, The likelihood of siting such & facility borders on thclmpoas.:ble The implications
of this action are that CCW gcneraiors would be foreed to ship materials to surrounding states for
chsposal That could become very.costly for Towans and: extrcmely dlfﬁcult to Justify Y wher there
.- 1:111(. scientific data- supportmg, such dx astic mc.aburcs

IDNR looks forward to wmmucd c.omrersauom and mvo]vmnem'Wifh EPA on COCW regulation
through ASTSWMO. Again, we want to express-our appreciation for the opportunity to prov:de
input, Should youhave any. qucstions' specific.to our comments or need rélevant data pertaining
to CCW generated in Towa, pléase-do not hesitate to conwct meaf (’i 15) 281-8927 or Alex-Moon
al (31 S) 281-6807 or gleX. moon@duriowa.gov. .

5()2 H\ST 9th STREET ./ IS MOINES, IOWA 50 3190034
PHONE SIS-IH 59[8 FAX 515281 3895 Winwy jowadnr. bnv
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TO
FROM

SUBJECT

MEMORANDUM | September 25, 2008 -

Tttea'ifohnson; US EPA, Office of Solid Waste

Christopher Lewis and Mark Ewen, Industrial_Ecoanit:s,—Encﬂrporated
Peer-review of “Draft Human-and Ecological Risk Assessment of Coal-Combustion
Wastes”

The Uss. Envuonmental Protection Agency, (EPA) as part of its Regiilatory
Determmat:on concerning the potential regulation:of the land placemerit of coal

‘combustion:wastes (CCW) under subtitle 3'0f RCRA, prapared an analysis

charactertzmg the hurnan and ecolog:ca[ risks associated with land placement of 1hese
materials, ‘Specifically; in August:6f 2007, EPA rélensedthe “Draft Human and

- Ecologtcnt Risk Assessment of Coal Combustiori’ Wastes” document'(Risk Assessment)
" as:part'of'a Notice of Data Availability, The purpose of the notice was:to seek public

THE PEER
REVIEW-PROCESS

input and stakeholder:comment oninformation. being considered for the Regulatory
Determination, EPA received extcnsive—pub]ic-cormne-nts ontheRisk Assessment

Subscquently, EPA retained Industrial Economics, Incotporated {IEc) to conduet an’
independent peer reviow of the Risk Assesstment, This memmandum presents a brief
description of the peer review process.and the. resylts of the peer review. Each of the
individual reviews'by: the peer reviewers, as well-as.acopy-ofiall matcrtals sent'to each of
the peer ravnewers, are: mciuded as attachments to this tnemorandum;’

IEc conducted the review in accordance with-the Peer Review Handbook, published by

‘EPA {third edltion, June 2006). Our managemcnt of the review cons]sted ofthe
following general actlwues :

. Identlﬁed areas of expertise necessary for a sc:enttﬁcn][y rigorous review.,
" Idcnttﬁed a fistof candidate expert peer revtewers _
. ,Eva!uatcd the experttse of each of the candtdate expert peer reviewers,
. Created a-short-llst of 10 candidate expert peer-rewewers.

. .Determmed the mterest and avatlablhty of. thc short~hst of-candidate expert peer
' ‘rcv1eWer'~7. EE : -

e Determined for-each of the rcmammg short-lsted candidate peer reviewers any
. potential-conflict of interest or fack of impartiality, or the appearance of any
potential .conflict of interest or [ack of 1mpa.rtxa!1ty, excluding candidates w1th
cxther

! Given the volume of supporting materials, we provide them in a separate attachment packet,
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. 'Fma.hzed a team of five expert peer rewewers

. Developed charge questions iri con Junction with' EPA for the conduct Df the
review. - ,

¢ Initiated the teview.

. Managed-a"pubiie:té!econference;tb'allo'w.—'.merﬁbers of the:public and/or
stakeholders t6 submit ordl ‘comments for consideration by the expert peer
reviewers.

. Cootdsnated with the peet rewewers to ﬁnahze thexr written rewews._ ‘

_Thss re\uew was conducted ‘Ag. a4 Ietter rewew, Each of: the rev1ewers ‘was pmwded w1th a-
‘copy of the Risk Assessmeat, a copy-of all pubhc comments made during the NODA

public comment period (and a trans cript ol the: peer review teleconference), a supporting

.document for the Risk Assessment: entitled. “Characterizaﬁon ofInfiltration Rate Datq to

Support' Groundwater Modeimg Efforts”, and: charge questions,. ‘A copy-ofall materials
p:ov:ded to.the expert pesr rev:ewers is moluded as-an addendum to'this memorandum

In: seekmg candldates to serve-as-expert peer reviewers, as Weli as in.our selection ofthe
final-team of reviewers, we made an effort to: mciude mdmduals wsth e:\pertlse in one or
more of the areas: outlmed in: Exhlblt 1 :

AREAS OF EXPERT!SE SOUGHTI PGTE 'TIAL PEE"":REV!EWERS

Knowledge of the.methods and approaches-to conducting
-1-himan health and/or ecological exposure.and:risk
| -assessments, including experience creating or reviewing

Exposure and Risk Assessment.
) " | exposure and risk-assessment documents

Knowledge-of the sources, chemical behavior,
| ‘contaminants, and- dISpOSB.l of coal combustmn waste
| products - - .

Management of Coal Combustmn
Waste’

s Knowiedge of the methods used and ‘approaches: to
Sl T e | employing statistical .ant analytical tools:that
Probabitistic Risk Techniques - ! incorporate probability:in.the assessment.of risk,
T | including the use-of Monte Carlo type: dastnbutron
analysis

‘| Knowledge-of the methods and approaches of
BT e |- quantifying concentrations of metals in various
‘Metals:Assessment. . . .. i} :environmental media, as well.as an understanding of the -
e .| fiuman heatth-and environmental effects, and-the fate

‘| and transport of metals in the environment

: :Gr:’oundwater_*l\f.\odelip.g- - o |groundwater, as wellas the effects of:soil propert)es an .

|- #Knowledge of the methods used and approaches.to
1:modeling the fate and transport of contaminants in

groundwater muvement




MAJOR FINDINGS
AND POINTS OF
INTEREST

Our final team-of expert reviewers consrsted of the fo!lowmg individuals:
s Dr Nreholas Basta 0h1o State Umversrty,
« Dr. Char!es Harvey, Massachusetts Institute of Technoiogy, .
) . Dr, William Hopkins, V:rglnxa Polytechnre Instrtute and State Umversrty,
. Dr. Korry Rowe, Queens Umversrty a.nd _
s Dr Donna Vothees, The Sc1ence Coilaboratwe

Each: of the reviewers was allowedisix: to etght weeks after the public teleconference (held
in- Ju[y 2008) to-complete: his orher review. ‘UponTet *pt ofthe letter: reviews, we:read
cach of them and clarified : Any: inconsistenciesand: corrected any. typographical -
etrors with: _he assistance.of the: Teviewer, and fi nailzed the reviews. A brief:summary of
the major: ﬁndmgs and-points of interest from the reviews are: ‘included below. Each of

‘the ﬁnal revrews is: lncluded ‘HSEN. attaohment to: thrs memorandurn

Due to: thie dlfferent areas of expertlse of each of the expert rev1ewers a va.r:ety of
vrewpomts areexpressed inthe reviews. In generai the-reviewers tended to comment.
more extensively-on- these-aspects-of the Risk. Assessmerit that were: within the purviewof -

 their. area(s) of expertise.- Specifically, | the foc1 of the rev1ewers, as expressed in therr
 Teviews; are: mdrcated below

- "Dr. ) cholas Basta focused on the overail r1sk assessment approach rncludmg
- 'the use of methods and parameters used in. geochemscal modeling.

. .Dr Charles Harvey focused on the use: of probabrhsttc approaches emp]oyed in
the' analysis in the.context of fate and transport of contaminants -in the
“-environment.

‘o Dt Willlam Hopklns focused on ecoioglca[ impacts as they were addressed in the
--analysis.

s Dr Kerry Rowe focused on the. reiatronshlp between the use of land{' 1 lrners and
“ the; analytlcal approach. : TR :

. _Dr ‘Donna-Vorhees-focused on. the adequacy of the: human health-risk assessment
. approach in the context.of requlrements for proper: conduct of probabilistic risk :
assessments. . .

F otlowing is:a set-of general seinmaty points, -

. Eaeh of the reviewers: acknowledged the: drtﬁculty of identifying and
characterizing the human and-ecological risks of'an activity being conducted-on a
‘national level, considering the site-specific nature of risk-assessinent and-the
-dwersrty of site:conditions nationwide. o :




CLAST OF

ATTACHMENTS

dn general the. reviewer's‘tlio:og:ht that the Risk Assessment made good use of

available data, but each of the reviewers-identified shortfalls or limitations of the.
a.nalys:s A complete and acourate- characterizatlon of these shortfalis and
limitations is best:conveyed: by reading the individual reviews; we do not attcmpt
to distill or.enurnerate them all-here.” Inmost circurtistances, the reviewers
offered suggcstions about how to !mprove upon the analysm '

A number of common: thcmes Were present across the reviews, For example, the

i _dea:th of site-spccrflc information:in the Tisk: assessment was uniformly: identified . "

. asa weaknessin the analyms Tn: addltlon, the reviewers: agreed that: 1nsufﬁcxent
- background information wasprovided in-the Risk Assessment (e.g.,’ ‘input data

used:for modeling)to. allow fora full evaluation of the analytical approach;-or to

allow a reader to: reconstruct the analysis, “In-addition, a:common theme among

several of the reviewers-was that uncertainty and vatiability were not discussed
separatcly, orto:the. exiefit that- they would ‘have I!ked 1o have seerl,

':Given the. 1dentlﬁcat1on of shortfalls and l:mrtatlons in: the analysrs the reviewers
. came to different-conclusions. about: how: the analyt:oal approach:would-affect.
“ostimates.of rigk: :

the feport, :For, example'" Dr. Basta Indicated that:the

‘ '-ecologl al'bcnchmarks used, were overly =protectwc leadmg fo an overestlmatlon'

“ofrisk. In contrast Dr: Hopkms suggcsted that the focus-oft-exposure scenarios

‘dealing thh leachate-affected surface water, .as-opposed. toscenarios: dealing
- with direct exposure to lcach:ng pond water ‘was:an’ approach that-would
- ‘underestimate risk; -

'Thcre ‘was a: gcneral consensusthat data used in‘the unalyszs should be:updated to
- reflect:more rece nt inforrnation, Although the reviewers expressed general
-approval of'the Risk Assessment, a numbes-of the.reviewers. qualified their
" generalsupportof the analys1s with the caveat that the analysts wouild noed fo'be

- updated

Followmg isa lrstof attachments to thlS memmandum. : _. :

. Z'Expert pcsr revrews. _ 7' o

o . Rev1ew by- Dr Nleo!as Basta -
‘o’ Review by Dr. Charlcs 'Harvey S
o' ‘Review-by-Dr. Wlllxam Hopk:ns

o O-':', '-Re\rlew by PBr: Kerry Rowe: .-
o 'Revrew by Dr Dorma Vorhees s

. Peer revrew mater[als (prov:ded in sepamte packet)

o Cover 1ctter to revrewers
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‘Risk Assessment Document
Additional Materials: Characterization of Infiltration Rate Data

Written. public comments pr_bvided to-EPA during NODA public
comment period and transeript of public teleconference

Transcript-of the peer feviewteleconfererice .
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TESTIMONY FOR THE RECORD-
. US.ENVIRONMENTAL PROTECTION AGENCY"
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNTIED STATES SENATE

J anilary'é, '2,-0'09' _
Madzam Chalrman a.nd members of the Comm;ttee, thank you: for the Opportumty to

provide testimony on the U.S, Environmental- Proteot:on Agency 'S (EPA’S) role i in: the response

to the recent: release of coai ash ﬁ'om the Tennessee Valley Authorit}r (TVA) ngston Fossﬂ

Ptant in Harrlman, Roane County, Tennessee In addttlon to a descnpt:on of the actlons EPA has L

taken:as part of the response to this release, the testxmony also d1scusses EPA ls regulatory efforts -
.regardmg the managementof coal ash 1in 1sndﬁlls and surface 1mpoundments such as the surface:
impoundment- that was the source of the recent- release in Tennessee The testlmony conciudes :
* with information on EPA’s efforts to encourage the beneﬁual use of ooal ash a set of practlces
which are yielding 51gn1ﬁcant en\'lromnente.l and economm beneﬁts mcludmg reduomg
greenhouse gas (’GHG) en’tlsmons-to-the- enmronment, as -well as the need-‘forland dtsposal of .

coal ash,
Response to Kingston Coal Ash Release

On December 22 2068 .at 1 00 a. m aretammg wall ina surfaoe 1rnpound1nent at the |
TVA ngston Fossﬂ Plant breached causmg the release of an estlmated 5.4 rmlhon cubzc yards .
of. ﬂy ash to the Emory and. Chnch Rwers and surroundmg areas, The release extended over -
| approximately 300 aCTeS outstde the ash storage are, The bresched nnpoundment Was one of

three impoundments at the facility used for settling the fly ash and discharging the water that was |

_1 N
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used to fransport the fly ash 1o.the disposal Eit:e.iThe:initie-l'i*éle_e_se of material from the plant’s
surface fmpoundment created awave of-water-and:aeh'tilat-destto:ye& three hor'nes.,— disrupted '7
electrical power, ruptured a natural gas lineina 1ieighborhood'loeated adjacent to the plant,

covered rai’lw_ay and -roadn'e,ys,- and necessitated the evttcu'ation'of a nearby neighborhood.

Shortly after learnmg of: the: release, EPA deployed an. On Scene Coordmator to the site -

- ofthe TVA Kin gston Fosst[ PIant coal ash release EPA Jomed TVA the Tennessee Department
of Envn'onment and ConServatlen ('I‘DEC), the Roane County Emergency Managernent Agency,
and the Termessee Emergency Management Agency (TEMA) ina coordmated reSponse {i.es,
unified command in the Natlonal Ineldent Management System) EPA 1g prowdmg evers1ght as’
well as techmoal advlce, for t.he env:ronmental response portlon of 'I'VA’s s.ctmtles TVA has

‘ conducted extenslve envtronmental samplmg and shared results with BPA personnel As
dlsoussed' in more detml below, EEA staff and-eontraetorsihave alsooon‘duct'ed extenSWe -
sampling and :e'ir monitori.ng to eveluate:-po‘olzic;heelth an'd.environment‘a.l't}neats In addition to-
prowdmg mfonnatmn on env1ronmental eondxtlons at the snte, EPA s data have also served: as:an

mdependent venﬁcation of the vahdlty of the TVA data.

EPA sami:ling--h'aa inclntled: surface waters of the Clmehand 'Emory-Rivets, r'nun'icipal-' -'
water sunply intakes, end 'ﬁnished_ weter (dtstributed'from the water treatlnent plant) from
potentially irnpacted-'p_nb'l'jicr'water syStetns,--soits,;nﬁvete dr-i'nking".water weHs', and'coﬂ.as‘h_. EPA
also monitorlr;id. airbotne partionlete'leVéie'-in- eteas.'pf.eeﬁ depos:tmn The 'tnultirrtedia datawill .
b'e used to deteﬁnine-appr(iﬁrﬁtereeponsefrneasutesthet:e.re -=protective of the environment and

human health,




In'the"daye follcwing'the'breaeh-,- EPA and TVAj o'intly samnledr-multiple lecatien_s al'ong'é _
the Clinch and-Emorle'ivers: 'Thes'e"sa:np[ing'efforts detected‘heavy metals lcncwn.:tc.be _ |
contamed in‘coal ash in: the Clmch and Emory Rlvers Ccncentratlons measured on December
23, 2008 near the-intake of: the Kingston Water Treatment Plant (WTP) were below federal _
Maximum Contamma.nt Leveis (MCL) for drmkmg wate_r w1th the exceptlcn of elevated thalhum -
levels. Subsequent EPA testmg on December 30 2008 ef samples at the same mtake found that :
concentratton levels for thalltum had: fallen below the MCL On December 29 2008, and agam
dunng the December 30 2@08 sampling: event EPA sampled the ﬁmshed water atthe ngston
WTP. These sarnples met all MCLS a8 well Addltmnal test1ng ccndueted dunng the December

(Jth sampling everit ccnﬂrmed thiat: samples from the’ Cmnberland and Rockweod WTPs dld not

exceed any MCLs. A regular sa:nplmg program unplemented by TDBC at Klngston WTPisin

place

Some :residents near. the site_..re_l_y on private wells as their ;cme cf drinking water; EPA -
| identiﬁedandsamnled -e'e\-reral potentially imp acted gesfaenﬁaa;eh; 1n the immediate. ares on
December 30, 2008, No ccntanunants abcve MCLs were detected In coordmat:en w1th EPA .
testing, TDEC effered to sample all resndenttal wells w1thm a. four-mﬁe radlus cf the facxhty As |

of January 5 2009 TDEC had sampled 27 resadentlal wells Results ﬁ*om 20 of theSe wells is.

ccmplete, and all 20 wells met’ the MCLs Results frcm the xemammg seven are: expected soon ‘ o |

Well sampltng is ‘a'voluntary process that must be mttmted by-each resadent, and-_TDEC '

continues to receive (and accommodate) sampling requests:

EPA and TVA recognize that windblown ash poses & potential riskito public health. With

‘EPA oversight, TVA commenced air monitorinig for coarse (10 microns in size) and fine' (2.5




microns in size) particulate matter (PM 1g-and PM’IZ,S,'rescective]_y)-. -Concurrentl_y,:EPA )

commenced independent monitoring for PM 1 and PM-'Z-,;, to velidate T'V=A’-s ﬁndin'gs. To .('-iate,‘.

parttculate levelsi in the air have measured below the Nahonal Amblent An' Quality Standards for

these parameters TVA has eonstructed ﬁve gir momtonng stattons in: resxdentlal netghborhccds .

surroundmg the site and deVeIoped a strategy for a1r mcmtonng throughout the duratton of the

cleanup,

TVA aiso Dbtamed several air samples on. TVA property'to measure potenttal levels of .

.speeiﬁc oontarmnants cf doncern in the air. No ccnstrtuents wore deteotedm he exoeptlon of R

s111ca ina smgle sample After consu}tatlon w1th the Agcncy fo Toxw‘Su stances and Dlsease
Reglstry (ATSDR) the Ievel of s:hea detected was detenmned not to pose an nnmment threat to

pubhc health,

Whlle protectlcn of pubhc health and safety is the pnmary concern dunng the mttlal

' phase of emergency responSe EPA’S mrssmn also ca!]s for prctectlon cf the envnronmmt

(mcludmg, the long—term ecologleal health of the Emory and Clmch R.lvers) As; pa.rt of its m1t1a1_. -_

response 'I'VA constructed 3 rook weir across the Emory R.wer to minimize: sedlment transport
a secend weir i m the des1gn phase A detaried ecologxcal assessment wxli determme appropnate

future actions. EPA w1II eontlnue to work with TDEC and TVA on the long term remedlatlon

effort




Regulation of Coal Ash Surface Impoundments

Wastewater discharges from surface impoundments are regulated by National Pollutant
Discharge 'Elimihatidn- System-:(NT’DES) perntits:that incorporate both techndlogy'-based
reqmrements {i.e, effluent. 11m1tat10ns gmdehnes) and Watar-quaht),r based efﬂucnt l1nuts 'I'he ,

effluent guldehnes for steam electnc powcr piants ware last 1ssued n 1982 and are. codJﬁed in -

Part 423 of the Code of Feiferal R egiilaions (40 CFR part 423)

: Sincc -2005 -EPA'has beén cafrying 0ut-an intensive rcviéw.o'f Wastewatc'r' dischargcs
from coaI fired power plants to determme whethcr new Ciean Water Act rcgulatxons are: needed
As part of this: effort EPA has sa.mplcd wastewater from surfacc unpoundmenta and advanced

Wastewater treatment systems, conductcd on*sne revwws of the opcratmns at morc than twa

dozen power plants and 1ssued 2. dctmled qucstxonnalre io tharty power plants usmg authonty 0

granted under section 308 of the Clean’ Water Act. -EPA’s_ data collccuon eﬂ'orts are-pr:manly

focuged on three target areas: (1) idéntifying treatment tadhnologics fdr the-waateWatcr genefated o

by newer. air poilutmn oontrol equlpment, (2) charactenzmg lhe practaces used by thc mdustry to
anage or elumnate d1scharges of ﬂy ash and bottom ash wastewater and (3) 1dent1fymg

methods for managmg power piant wastewater that allow recychng and reuse rather than

d1schargc to surface waters. We ve engaged m- extenstVe d1an guc w1th our state partncrs to: hear

their views and.ensure thelr cpncems about_powcr -plant'dl_st:harges aretakcn into account,

In August 2008, EPA pubhshed an mtenm repmt descnbmg the status of the detalled S

study and findings to date Much of the mformatmn EPA had co}Iected, mcludmg the- laboratory |

data from sampling and-the questxonnan'e data were madc avaﬂab'le to-the public. The study 15.:

|



still in progress mld—.ih'Decerﬁlﬁr' ZIDI-)S'EPA reeei\?ed'-,:the liﬁ&étel{y resilts from its iﬁes’l'reeeﬁt':
samplmg event, Upon eompletlon of the study this year, EPA- Wlli determme whether the current
national. efﬂuent limitations gmdelmes for power plants need to he updated EPA' mterun studyi

report, “Steam Electrrc Power Generanng .Pamt Sﬂurce Category 2007/2008 Detatlea' Study

Report,” ‘can’ be found onlme at htt 1l

'EPA is also eurrently eensidel:i'hgi potentlal regulatory Ebp’fbac}ies unider fhe Reseuree -
Conservation and Recovery Aet (RCRA) In: May 2000 EPA msued 8 “Regulatory
Determmatmn on Wastes fmm the: Combustnon ef Foss1l Fuels > wh:ch eonVeyed EPA's -

determmatlon {hat: coal combustlen wastes 1ncludmg eeal ash d1d not warrant regulatlon as :

hazardous waste under Subtxtle C of RCRA However EPA alse coneluded that these wastes dzd R

~ warrant federal: regulatlon as non—hazardous wastes u.nder Subtltle D of RCRA" and based this
determmahon on-ﬂle-follow.m'g ﬁpdmgs: '1)'the constituents present.xn these wasies 'mcludetmtle
metels that could present a danger to human health and 'the:en‘._'ironment under certain conditions;

2)"EPA -i'clent'l'ﬁed"l 1 :dbeun'lehfed- 'ceses ef .breven 'dénge’re s'to-:l'l'umaﬁ fhééiltlif-aild the eﬁ#liohelerlt .

.through the'i 1mPT0Pel' maﬂagement of these wastes in’ landﬁlls a.nd surfaee unpoundments- Iy

4) while state regulatery.prdgrams;had shown '1mpr0vemen_t,~_gape1n- state overs1ght’: extsted‘._' L

EPA also determmed tlmt beneﬁelal uses of these wastes sueh as the use of coal ash as a
constituent in concrete posed no mgmf cant nsk and dn:l not requ:re addltlonal federal

reguiation, except for posslbly the placement of eoal eombustlon produets (CCPS) m mmefill

operations,




EPA based'the'May 2000 -Regulatory"Detenninationon-inforrhatien collected prior to
1995, Smce the detenmnatlon, EPA coIlected new information and oonducted additiona}
analyses that it beheved should be cons1dered S part of its evaluatxon regardmg the development -
. of regulatlons for the management of coal combustron waste in landﬁlls s.nd surface
, lmpoundments Thus 1in August 2007 EPA made ‘thls mformatlon availeble for publlc comment o
through aNotlce ef Data Avallabrhty (NODA 65 FR 3221 4), Ln response to pubhc requests, l
EPA extended: the cornment penod on the NODA twice. _The second extens:on for comments

closed on February 1 -1, 20_08_.- :_EP-A received close to 400 comr_nents -1_n:.response to thrs .NODA. _

“The August 2007 NODA soficited comment on ﬁhiéédééﬁ:ﬁéhe';5m.-d§aatedeEsA sk "
assessment charaetenzmg potent1a1 human and ecoleglcal nsks aSSGGiEth vnth the placement of '
eoal combustxon wastes in. surface impoundments and la.ndﬁlls an updated report on da.mage N |
cases asseczated with d:sposaI of ooal combustron wastes, and a DOE-BPA survey of more N
recent drsposal pracuces, in: addmon the NODA made avarlsble for comment alfernative
regulatory approaches reccmmended by a consorhum of envrmmnentat groups -and by mdustry
Afler the cenclusron of the comment perlod on: the August 2007 NODA., EPA com!nlssmned a.
peer review-of the draﬁ nsk assessment The peer rev1ew eoncluded in September 2008 EPA is
currently revwwmg ccmments on the August 2007 NODA and the peer review comiments’ to

" inform fottow -up actions to the May 2000 Regulatory Determmatlon
Beneficial Use of Cda‘l';&sh' R

Through the Coal Combustmu Products Psrtnerslnps (CZPZ) program, EPA works m

cooperation with the American Coal Ash Assoclatron, the Ut1hty Solid Waste Actw1tzes Group,




the U.8. Dep artment of Energy, the U. S, Department of Agneulture s Research Semeo, the U.s.
Federal Highway Administration, and the Electnc Power Research Instttute to promote the safe
beneficial use of CCPs and theenvir’omnental benefits that—result from ftheir 'uso As noted
previously, the Agency’s May 2000 Regulatory Determmatron concluded that the: leg,mmate
beneficial use of CCPs dld not present a risk anid d1d not need further federal regulation, except |
for possﬂ)ly the plaoement of CCPs in mmeﬁll operatmns The=beneﬁcla1-' use of 'GGPS saves .
virgin resources, reduces energy cortsumpnon reduces GHG emlssmns and reduces thc need for -
land dlsposal ln one example of beneﬁclal use, coal ash can typlcally replace between 15 o
percent and 30 peroent ofthe Portland cement used in concrete The molu510n of coal ash can
.strengthen concrete and make 1t more durable than concrete made w1th only Portland oement
This beneficial use of coal ash also reduces cnergy use und other env1ronmental xmpacts o

associated Wlﬂ'l Portland cement

For example in 2007 by recyclmg 13 7 mllhon tons of ﬂy ash and usmg 1t mn pla.ce of

Portland cement the Umted States saved nearly 73 tnlhon BTUs of energy, equtvalent to'the e
anaual encrgy consumptxon of more than 676 000 households GHG emlsslons were also
reduced by 12 4 m11110n metrlc tons of carbor d10x1de equwalent equlvalent to’ the annual GHG"=

emissions of 2.3 million cars.

Conclusion .

EPA will continue its o'\tersi:ght and teel\htCaI assistance 'eft‘orts associated with the’

| Kingston coal ash release to help'-erlsure protection of human health and the énvironment. The




Agency will continue to keep the Committee informed on progreSS'reiated to the responise and on-

its regulatory efforts related to power plant impoundments and coal combustion wastes.
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September 7, 2009

The Honorable Lisa Jackson
Admiinistrator

- United States Environmenta! Protection Agency

Room 3000

Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washingten, DG 20460

Dear Administrator Jackson:

The Washington Aggregates and Concrete Association would be opposed to any potential ruling by
U.S. EPA that would regulate fly ash as a hazardous waste materfal. Such regulation would have
the adverse impact of severely limiting the beneficial uses of this construction matersal and likely
increase the stockpiles that pose the very risks that EFA Intends to mitigate. -

in 2007, the national concrete industry consumed approximately 14.5 million tons of fly ash in
concrete, as a primary strategy to reduce Poriland cement consumption and related GHG -
emissions as a supplemental cementitious material (SCM).  In The Pacific Northwest region,
principally Washington State, our industry used almost 250 thousand tons of Fly ash from mostly
local resources to mitigate the same consumption of Portland cement and related emissions.

'Because of its unique properties, Fly ash works in combination with Partland cement during the

hydration process to mare sffactively utilize the Portland cement used in the manufacture of ready
mix concrete as well as providing additional structural, long term durabifity, impermeability
characteristics and real scenomie benefits. - When used In the manufacture of ready mix concrete,
the Fly ash ingredients are combined chemtically and physically into the cement mattix and become
encapsulated within the hardened concrete. Fly ash in our market place has become an
accepiable 5" ingredient in our concrete manufacturing. Engineers and Architects regionally,
nationally and worldwide understand the value of specifying Fly ash for numerous applications and
mandates its use for appiications sub}ect to harsh marine environments, public sewage treatment
facilities, structural qualities for seismic protection and durability to ensure longer lasting roadways

and bridge structures.

Whlle we recognize the considerations of the EPA fo intervene on the recent waste ash spill and
the necessity {o deal with and prevent future occurrences, we would urge the EPA not fo
unilateraily react and preclude the availability and benefits this post industrial product has fo our
industry segment.  We would encourage the EPA to address proper contalnment in the storage of
ash not used in manufacturing processes, but to also encourage greater usage of the material to
minimize the quantities that would otherwise be land filled or require stored containment. The EPA
hag the ability to prescribe proper storage and handling of Fly ash guantities not appropriate for use
as a construction material.

"In the Pacific Northwest, we are very imited in the avaifability of regional fly ash sources. To

essentially make this product even less available would dramatically impact the significant usage
our industry consumes on a daily basis. Furiher restriction of available fiy ash would lead to using
more expensive and less reliable sources from Canada. The Import of fly ash sources from well
outslde our regional market place would increase the transportation emissions necessary to import
the materiai. This would be counter intuitive to the benefits of using a local and readlly available fiy
ash resource within our regional market and the emission reductions we currently achieve. The
isolation of our market piace from other regional sources would only make imported fty ash
products available io us that may not be acceptable to WSDOT specifications, leaving us with
limited ability or the inabllity to meet stringent WSDOT  specification criteria,

WASHINGTON'S AGGREGATES
BUILD WASHINGTON'S SUSTAINABLE FUTURE

www.washingtonaggregates.org
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The possible actions of the EFA come at a rather unique crossroad when the EPA may also be
promulgafing significant Cap and Trade requirements on GHG emissions. These regutations would target
the limitation of CO,; emissions from the use of Portland cement products. The EPA must recognize and
NOT impose more stringent regulations and resirictions to reduce emissions -and then take way the
primary form of mitigation from the same industry fo be in compliance with emission reductions.

it was recently reported the EPA and the UK governments are in active dialogue on promoting greater- -
use of Fly ash products as a supplemental cementitious material. This is exactly the avenue the EPA
should pursue rather than-have one side of the agency undermine these efforts.

The use of Fly ash is a key stratagy in our indusiry's efforts to meet desirable climate change impacts,
the EPA'takes an action to reclassify Fly ash we would be penalized in our ability and unable to meet
future emission restrictions or standards. Accordingly, we would encourage the EPA to work with the-
industry to effectively Increase the potential uses of Fly ash. This will have significant advantages to the

mdustry and nation:

Reduce the amount of fly ash-materials that would be otherwise land filled

Reduce the need o stockpile unused or waste ash materials

Would assist our industry in meeting future GHG emission reductions and achleve agency objectives.
. Reduce individual facility and coliective industry GHG and CO; emissions through the repiacement of
- Portland cement,
s Create better and more durable concrete products used to rebuild the nation's public works

infrastructure

» Create the use of more “Green Roads and Highways” lasting 50 — 75 years or more thereby red ucing
the need for interim malntenance refated maintenance expenses, and use of future virginal natural o
resources,

¢« The EPA can inspire federal, state and local governments to aliow spemflcatlons to consider and
encourage the use of Fly ash in concrete products. Traditiona! governmental specifications are
generally more restrictive than private specifications.

» - Require the use of Fly ash in Fedaral General Administration specifications and DOT specnfcations
that receive federal or economic stimulus funding for projects or projects that require LEED
sustainability standards .

«. The EPA can lead the way in promoting and provide incenfives for the use of Concrete products
using Fly ash as a primary sirategy to encourage greater use of post industrial wastes and promote
governmental sustainable construction practices.

The environméntal benefits of using this industrial byproduct are significant to the ¢concrete industry and
results in longer lasting structures; reductions in the amount of waste materials. sent to landfilis, raw
materials extracted, energy reguired for manufacturing, and air emissions. -

For these reasons, we respectiully and urgently ask you to meet with and fully discuss the consequences
of your potential actions with industry lmaders and seek to find the right batance of providing safe storage
requirements, while encouraging the fundamental use of Fiy ash in mare federal, state and private funded

projects

Our industries ability to meet climate change mandates will be directly tied to the availability and
unrestricied use of Fly ash products. The EPA can help us lead the way in this area, but must do so with
the full knowledge and scope of consequences potential actions by the EPA will unintentionally create.
Please take this opportunity to learn more about how the industry and agency can mutually provide even
greater leadership'in the use environmental and sustainable construction materials before you consujer or

take any further actions.

Sincerely.
Bruce T. Chattin
Executive Directr
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September 24, 2009

The Honorable Lisa P. Jackson
EPA Administrator
' "USEPA Headquarters
Ariel Rios Building
1200 Pennsylvama Avenue, N. W.
~ Mail Code:1101A
Washington, DC 20460

Subject: Fly Ash as a "Hazardous Waste"

Dear Ms. Jackson:

It has recently come to my attention that the EPA is considering classifying coal
combustion products as “hazardous” wastes. T am writing to inform you of both the
devastating effect this would have on my industry as well as my belief that doing so
would actually have serious unintended consequences which are counter to the worthy
mission of the EPA.

My company uses coal combustion products (CCPs), namely fly ash, as a
supplemental cementing material replacing on average 24% of the Portland cement
required in our ready mixed concrete. The vast majority of our state DOT mixes
incorporate fly ash because using this material improves the durability, strength,
constructability, and economy of the concrete used in the infrastructure work the DOT is
tasked with overseeing. Almost every public building being constructed now is a
“Green” project; the LEEDS movement is really beginning to take off. Incorporating fly
ash into the concrete mix is critical in getting LEEDS points fot. most public buildjngs in

_tny narket. In summary, fly ash when incorporated into ready mixed concrete is in fact a
“Green” product and not a hazardous waste.

I understand that EPA might consider langnage stating that CCPs being used in
certain applications would not be deemed a hazardous waste. 1 do not think this wiil
help, because the CCPs being utilized are the very same material as the coal combustion
products you would Iabel as hazardous wastes. I would have serious reservations about
using what the EPA has declared a hazardous waste in the ready mix concrete we
produce. Even though I know that ence chemically bound in concrete, fly ash does not
pose any environmental or health threat, explaining this to the end user of our product
would be very difficult, and I believe the explanation would be met with skepticism.
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I would also fear lawsuits. We would certainly have to setiously consider, after
consulting with our lawyers, whether we could take the risk of dealing with & material
that is the same thing as a material that EPA had officially labeled a hazardous waste. I
also presume any other company concerned about its liabilities would have to do the

same.

In 2007, the concrete industry as a whole used approximately 14.5 million tons of
fly ash in concrete. Classifying the material as a hazardous waste conld potentially have
the unintended consequence of diverting all of that material to landfills instead. It could
also result in the unintended consequence of eliminating all of the environmental
benefits, namely CO2 reduction, of incorporating fly ash as replacement of Portland
cement in the production of ready mix concrete.

I urge you to seriously consider this impact on our business, as well as the impact
on our industry as a whole, which I hope you will agree is critical to our nation’s
infrastructure. I hope that EPA can avoid the unfortunate results that the new regulations
~ being considered would have, so we can continue to beneficially use CCPs. The CO2
reduction, green and LEED benefits of utilizing CCPs is a key strategic lever for my
business. '

Sincerely yours,

WILLE BROTHERS COMPANY
Kevin Jarchow

President






