


EPA Incorrectly Based Passive Treatment
System (PTS) NEL of 280 NTU on Mostly Data
from Sophisticated/Automated/Expensive
Advanced Treatment Systems (ATS)

e Bases of 280 NTU
o 22 ATS!! (15 from one site, SeaTac Airport)
o3 PTS

e PTS is simple (i.e. polymer logs in drainage
ditch, runoff flows through them based on
gravity and rain intensity, no operator present )

e ATS is highly controlled by sophisticated
automation, instrumentation, many pumps and
piping, large pond volumes, polymer feed
sysiems

o Very costly (not used by EPA in Cost
Model)

o Operator attended

o Constant real time intervention to lower
turbidity by multiple instruments, automated
pumps and valves, etc.

o Large detention and treatment ponds

e See details in March 2010 URS report (48 pages
and Appendices)



SeaTac Airport ATS Data Should Not Be Used to
Calculate a PTS NEL

¢ The only data used by EPA was Dec. 2007 and
Jan. 2008 when very little soil disturbance
occurring
o Most construction complete
o No samples from when 20° to 30°+ (2006 and
2007) massive fill was being constructed
o Fill and runway already installed, grass
growing on the slopes and on much of the site
o Very large detention ponds

e EPA used as 15 sites/systems (out of 25
sites/systems)
o Bias low NEL of 280 NTU
o Actually only four systems
o At most EPA should only use as one (280
NTU increases to 652 NTU)

e System on sensitive Salmon stream, very low 5
NTU was target

e Fill was glacial till w/negligible clay; much of the
USA soil has significant clay content.
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How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and

Presidential Memorandums

Issue [ Concern within ELG Text from Executive Orders and Presidential
Memorandums Al
Overall guality of data upon which federal agency decisions rely. “The public must be oble to trust the science and scientific process

# EPA is attempting to establish a national technology standard infarming publfc palicy decisions.”

with limited data from actual construction activities.
= EPAset the numeric limit using data from advanced Presidential Memorandum for the Heads of Executive Departments

treatment systems rather than passive treatment systems, and Agencies

March 3, 2009

However the chosen technology for the final ELG was Passive
Treatment Systems.

“Consistent with the President’s Memorandum for the Heads of
Executive Departments and Agencies, “Sclentific Integeity™ (March 8,
2008], and its implementing guidance, each ogency shall ensure the
objectivity of ony scientific and technolegical information and
processes used to support the agency's regulatory actions, ™

E.D. 13563, improving Regulation and Regulatory Review.
Jonuory 18, 2011

Ensuring the accuracy of data relied upon by federal agencies during
the rulemaking process.

& EPA significantly underestimated the overall costs associated
with its final rule, as it set a standard basad on "passive
treatment” as the model technology, yvet almost exclusively
relied on data from modified advanced treatment systems in
establishing the standard. EPA's cost estimates are therefore
too low by approximately a factor of ten.

s EPA grossly overestimated the sediment removal that would be
achieved by the ELGS because It gave no credit to the measures
that are already required to reduce pollutant loads from active
construction sites, which can be significant.

"Agencies should communicate scientific ond technological findings
by including a clear explication of underlying ossumptions; gocurate
contextualization of uncertointies; and o description of the
probobilities associoted with both optimistic ond pessimistic
projections including best-cose and worst-case scenarios where

appropriate.”

Memaorandum for the Heads of Executive Departments and
Agencies

December 17, 2010, issued by John P, Holdren, Assistant to the
President for Scence and Technology and Director of the Office of
Science and Technology Policy,




How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and

Presidential Memorandums

Disproportionate and cumulative effects of regulations on small
businesses.

The 10 acre threshold that triggers & Numeric Effluent Limit will
disproportionately impact small business entities. EPA shauld
reinstate a 30 or 50 acre threshold to avold comulative impact
on small businesses.

EPA has not yet determined how the numeric limit will apply to
small sites that are part of a larger common plan of
development.

“My (President Obama's) Administeation is fiemly committed to
eliminating excessive and unjustified burdens on small businesses,
and to ensuring that regulations are designed with careful
consideration of their effects inciuding cumulative effects, on small
businesses.”

Presidential Memorandum — Regulatory, Flexibility, Small Business,
and lob Creation.
lanuary 18, 2011

Ensuring the public and regulated entities have access to data relied
upon by an agency for a rulemaking decision.

In its rush to meet the court-ordered December 1 2009,
deadline, EPA promulgated a standard without providing the
public with an opportunity to review the data or
methodology upon which it was based.

After NAHB's challenge of the rule, EPA's motion to the court
asks for 18 months [until February 2012) to correct the final
rule. But EPA is rushing to finalize a rule by May 30, 2011.

“To the extent feasible and permitted by low, each ogency shaif
prowide, for both proposed and final rules, imely online occess to the
rulemaking docket on regulations.gov, including relevant scientific
ard technical findings, In on open formot that con be eosily searched
ond downloaded. For proposed rules, such ocoess shall include, fo
the extent feasible ond permitted by law, on opportunity for public
comment on all pertinent ports of the rulemoking docket, including
relevant scientific ond fechnical findings.”

E.D. 13563 Improving Regulation and Regulatory Review.
Januory 18, 2011
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How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and

Presidential Memorandums

Completing a comprehensive cost-benefit analysis

EPA estimates that compliance with the ELG and its 2B NTU
numeric limit will cost 5953 million per year. NAHB has
shown that the cost will be closer to $9.7 billion because EPA
failed to recognize the need Lo use active treatment
technology.

EPA also failed to fully consider the financial impact of a
pumeric limit on state and local governments. NAHB's
analysis suggests that the implementation of a numeric limit
will require an additional 614 full time employees nationwide
— an increase of 30 percent over current staffing levels and
54 million/yr beyond current program resources.

Because the total sediment discharges from construction
activities currently account for less than 0.1 percent of all
sediment discharges to receiving waters nationally, and EPA
admits that the ELG will control less than 0.25 percent of
sediment runoff, it is difficult to believe that these minimal
benefits justify the excessive cost.

“In deciding whether and how to regulate, agencies should assess
all costs and benefits of available regulatory alternatives,
including the alternative of not regulating.”

E.D. 12866, Regulatory Planning and Review

September 30, 1993

“As stated in that Executive Order [12866] and to the extent
permitted by law, each agency must, among other things: (1)
propose or adopt a regulation only upon a reasoned
determination that its benefits justify its costs.”

Mew E.O. improving Regulation and Regulatory Review
January 18, 2011

Ensuring flexible approaches for regulatory requirements are both
considered, and to the extent possible, chosen by the federal agency.

EPA has chosen a one size fits all numeric limit for turbidity that
does not take into conskderation the flexibility that is needed to
address the variety of soil types, rainfall patterns, and other site
specific conditions on construction sites,

"Where relevant, feasible, ond consistent with regulotory n!:;arth-!:':' |
and to extent permitted by low, eoch agency sholl identify and
censider reguiotory opproaches thot reduce burdens and maintain
flexibility ond freedom of choice for the public.”

E.D. 13563 Improving Regulation and Regulatory Review.
Jonuary 18, 2011










due dates for remaining briefs, and holding this case in abeyance for 18
months, until February 15, 2012, to allow EPA to address a flaw in the
final rule that was first brought to the Agency's attention by way of
petitions for administrative reconsideration. In addition, EPA moves for
a remand of the record for the same time period to allow the Agency an
opportunity to reconsider portions of the final rule based on petitioners'
assertions that EPA failed to consider certain comments submitted
during the rulemaking process.

All parties agree that the requested relief is appropriate.!

BACKGROUND

This case involves multiple challenges to EPA’s final rule entitled
“Effluent Limitations Guidelines and Standards for the Construction
and Development Point Source Category,” 74 Fed. Reg. 62,996 (Dec. 1,
2009). The rule, promulgated pursuant to the Clean Water Act (CWA),
33 U.S.C. §§ 1251-1387, establishes the first enforceable numeric

effluent limit on the amount of pollutants in stormwater that may be

1 On May 5, 2010, this Court entered an order denying the Natural Resources
Defense Counecil's (NRDC) intervention motion "without prejudice to renewal if the
EPA ceases to defend its regulations.” Id. at 2. NRDC has authorized the
undersigned to represent that it does not oppose the requested relief because EPA
will take final action by February 15, 2012,
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discharged from certain construction and development sites. In its
current incarnation, the rule requires that discharges to our Nation's
waters associated with construction activity at certain sites not exceed
an average turbidity for any day of 280 nephelometric turbidity units
(*NTU™).2 74 Fed. Reg. 63,058. The rule also requires monitoring to
ensure compliance with that numeric limit and implementation of
various other controls. Id.

In December 2009, Wisconsin Builders Association and National
Association of Home Builders (collectively, NAHB), filed petitions for
review of the final rule and, in April 2010, the Utility Water Act Group
(UWAQG) filed its petition for review. This Court later consolidated the
three petitions, NAHB and UWAG filed separate opening briefs on July
9, 2010. Among the arguments that NAHB raised, it reiterated the
argument that it presented to the Agency a month earlier in its
administrative reconsideration petition regarding deficiencies in the
data EPA used to support its decision to adopt a 280-NTU effluent
limit. NAHB also alleged that EPA had failed to consider certain site-

specific characteristics, and in particular the impact of the numeric

2 A nephelometric turbidity unit: is a unit that measures clarity of water.
3



effluent limit on cold weather sites and small sites. For its part, UWAG
alleged that, notwithstanding written comments it submitted to the
Agency during the rulemaking process, EPA failed to consider certain
impacts of the final rule specific to linear gas and electric utility
projects.

In April 2010, the Small Business Administration (SBA)? filed
with EPA a petition for administrative reconsideration of several
technical aspects of EPA’s final rule and, in that petition, identified
potential deficiencies with the dataset that EPA used to support its
decigion to adopt the 280-NTU limit. In June 2010, less than a month
before it filed its opening brief in this Court, the National Association of
Home Builders also filed a petition for administrative reconsideration
with EPA incorporating by reference SBA's argument regarding the
deficiencies in the data underlying the 280-NTU limit.

Based on EPA's examination of the dataset underlying the 280-
NTU limit it adopted, the Agency has concluded that it improperly
interpreted the data and, as a result, the calculations in the existing

administrative record are no longer adequate to support the 280-NTU

3 The SBA is not a party to this case,



effluent limit. EPA therefore wishes to re-examine that number through
a narrowly-tailored notice-and-comment rulemaking and, if necessary,
revise that portion of the limit before proceeding with its defense of the
rule, EPA also believes that a remand of the record to consider and
respond to UWAG's comments would aid both the parties and the Court
and would potentially narrow or eliminate the issues ultimately
remaining for review by this Court. An order vacating and remanding
the 280-NTU limit and remanding the record to allow EPA an
opportunity to consider and respond to UWAG's comments, with the
remainder of the case being held in abeyance pending EPA’s completion
of these actions, would be in the interests of justice, judicial economy,
and the parties.
EPA’s opening brief is currently due October 4, 2010.
ARGUMENT
A. Abeyance And Partial Vacature And Remand Are Appropriate
So That EPA May Consider The Potential Data Error
Identified In The Administrative Reconsideration Petitions.
EPA has determined that it will begin proceedings on the two

pending administrative petitions so that the Agency may reconsider the

280-NTU limit in light of an error identified in those petitions. Given
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this, EPA requests that the Court vacate and remand the numeric
effluent limitation to the Agency and hold this case in abeyance until
EPA completes the administrative reconsideration process.

The process of administrative reconsideration of a rule of this
magnitude involves a number of administrative tasks, including: review
of technical material in the rulemaking record, gathering and reviewing
additional material and documents (as appropriate), drafting a
proposed action for publication in the Federal Register, taking public
comment on any proposed action, considering and responding to public
comments, preparing a notice of EPA's final action for publication in the
Federal Register, and taking that final action. In addition, the process
will require interagency review of any proposed and final rulemaking
notices pursuant to Executive Order 12866, 58 Fed. Reg. 51,735 (Sept.
30, 1993).

Given the technical nature of the issue that EPA will reconsider
and the number of steps EPA is required to take as part of this
administrative determination, EPA requests that the Court hold the
case in abeyance for 18 months, until February 15, 2012, to allow EPA

sufficient time to complete the reconsideration process. See, e.g., Anchor
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Line Ltd. v. Federal Maritime Comm'n, 299 F.2d 124, 125 (D.C. Cir.
1962) (“when an agency seeks to reconsider its action, it should move
the court to remand or to hold the case in abeyance pending
reconsideration by the agency”). EPA also proposes to submit a status
report to the Court every 180 days while the case is held in abeyance to
keep the Court informed of EPA’s progress.* Within 30 days after the
abeyance period ends, EPA proposes that the parties submit a report
advising the Court on how the parties wish to proceed with the
litigation in light of the action on remand.

Good cause exists to hold the case in abeyance while EPA
reconsiders the issues regarding the numeric limit identified in the
administrative reconsideration petitions. First, petitioners have already
represented that the admimistrative reconsideration process may
resolve at least some of their principal concerns with the final rule, thus
potentially making it unnecessary for this Court to address these highly
technical issues. See NAHB Br. at 14 (“If EPA grants either Petition for

Reconsideration by changing the current rule or promulgating a new

f Petitioners have indicated that they wish to reserve their right to file separate
status reports in case they disagree with EPA's characterization in its reports of the
status of the Agency’s administrative reconsideration process,

7



rule, EPA could potentially moot certain issues raised in this appeal.”);

UWAG Br, at 6 (same). Second, the petitioners and others may elect to

seek judicial review of EPA's final action on remand. Given the nature

of reconsideration that EPA proposes to grant here, such challenges
would likely overlap substantially with the issues presented here and,
therefore, would be appropriate for consolidation with this action. Thus,
granting abeyance while EPA reconsiders the numeric limit will
promote judicial efficiency and conserve the Court's and the parties’
resources by allowing all of the issues raised in this case and by any
challenges to EPA's actions on remand (if any) to be briefed and decided
in a single, consolidated lawsuit.

B. This Court Should Remand The Record To EPA To Allow The
Agency To More Fully Explain Its Rationale Regarding
Certain Issues Identified By Petitioners.

EPA also asks that the Court remand the record to the Agency so
that, in conjunction with its review of the issues raised in the petitions
for administrative reconsideration concerning the numeric limit, the
Agency may address (and, if necessary, take further regulatory action
on) certain impacts of the final rule specific to linear gas and electric

utility projects. EPA also agrees to solicit site-specific information



regarding the applicability of a numeric effluent limit to cold weather
sites, as well as on the applicability of a numeric limit to small sites
that are part of a larger project subject to the numerie limit. The
Apgency will also address any other issues that reveal themeselves to the
Agency on remand.

This additional analysis will provide the Court with a more
complete rationale for the Agency's decision on important regulatory
issues and may ultimately resolve (or substantially narrow) the issues
for judicial review. Although EPA is confident that there is sufficient
information 1n the record such that its decisionmaking path “may
reasonably be discerned,” Bowman Transp., Inc. v. Arkansas-Best
Freight Sys., Inc., 419 U.S. 281, 286 (1974), it nevertheless believes that
the public and this Court will benefit from a full explanation by the
Agency of these issues and other related issues that may arise on
remand. EPA acknowledges that it could have provided a more direct
response to UWAG's comments during the regulatory process, but
believes that it would be a disservice to the Court, the parties to this
lawsuit and to the public for that explanation to be excluded from the

record on review. Accordingly, EPA seeks a remand of the record
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running concurrently with the reconsideration period, to articulate
more fully its rationale for these issues, See, e.g., Public Service Comm'n
of Kentucky v. FERC, Case No. 03-1092, 2004 WL 222000 (D.C. Cir.
Jan. 21, 2004) (granting motion to remand the record and to hold case
in abeyance so that FERC could provide further explanation of the basis
for its decision).

Courts of appeals “commonly grant such motions, preferring to
allow agencies to cure their own mistakes rather than wasting the
courts’ and the parties’ resources reviewing a record that both sides
acknowledge to be incorrect or incomplete.” Ethyl Corp. v. Browner, 989
F.2d 522, 524 (D.C. Cir. 1993). Here, the Court must weigh the value of
proceeding now (when EPA concedes that its administrative record
would benefit from further development) and possibly remanding the
rule back to the Agency for further explanation after full merits briefing
and oral argument, against the value of providing EPA with an
opportunity to fully articulate its position so that the Court can make
an informed decision on the merits in the first instance.

Finally, as noted above, all parties agree that the r&queateci relief
18 appropriate.
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CONCLUSION

WHEREFORE, EPA respectfully requests that the Court:
(1) vacate the deadlines set in its June 22, 2010 order (Doc. 22) for EPA
to file its opening brief and for petitioners to file their reply briefs;
(2) vacate and remand the 280-NTU numeric limit to EPA for further
proceedings as outlined in this motion; (3) remand the administrative
record to EPA for further explanation; (4) order the case held in
abeyance for 18 months (i.e., until February 15, 2012), by which date
EPA will take final action to address the issues identified in this
maotion; (5) order EPA to file a report on the status of the administrative
proceedings every 180 days during the abeyance period; and (6) order
the parties to file a report advising the Court of their views on how the
litigation should proceed, including proposed briefing deadlines, within

30 days after the abeyance period expires.
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1 hereby certify that on this 12th day of August, 2010, a copy of
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BRIEFING SCHEDULE, AND TO HOLD CASE IN ABEYANCE,
was sent, via first class U.S. mail to the following parties and proposed

intervenors:

Michael J. Modl

Robert C. Procter

Axley Brynelson

2 East Mifflin Street, Ste. 200
P.O. Box 1767

Madison, WI 53701-1767

Jeffrey Longsworth

David Ballard

Barnes & Thornburg LLP

750 17th Street, N.W. Suite 900
Washington, D.C. 20006-4675

Colin O’Brien

Jon Devine

Nat'l Resources Defense Counsel
1200 New York Avenue, NW
Suite 400

Washington, DC 20005
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