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S National Corn Growers Association (“NCGA”")

NCGA is the largest trade organization for corn growers in the United States,
representing the interests over 300,000 farmers across the nation concerning federal legislative
and regulatory policies. Corn growers are concerned with the health and well-being of American
citizens and are mindful of the need to balance environmental stewardship with the need for a
long-term, dependable food supply and long-term profitability in farming. It is for these reasons
that NCGA supports voluntary, locally led, incentive-based programs which recognize the
unique abilities and limitations of farmers. Furthermore. NCGA's largest single group of
customers is U.S. livestock and poultry producers, many of whom are subject to these proposed
regulations. The livelihood of these customers is directly affected by the decisions being made
in this rulemaking, which in turn will affect U.S. corn producers.

B. The 2003 CAFO Rule, Combined with Revisions Made Necessary by

the Waterkeeper Ruling, Provide a Framework for Effective, Efficient,
and Enforceable Environmental Protections for CAFOs.

This proposed rule must be considered in the context of the extensive water quality
protections already in place as a result of EPA’s 2003 CAFO NPDES rule and ELG (%2003
CAFO rule”), 68 Fed. Reg. 7,176 (Feb. 12, 2003), which dramatically extended and altered the
CWA regulatory provisions applicable to animal feeding operations. EPA seeks comments on
several fundamental changes to the 2003 CAFO rule, which were made necessary by litigation
that invalidated several key provisions of that rule. See Waterkeeper Alliance v. EPA, 399 F.3d
486 (2d. Cir. 2005). While this proposal deals with several extremely important aspects of
CAFO regulation under the NPDES program, these issues must be viewed in the context of the
NPDES regulations for CAFOs before 2003, when that rule became final. The 2006 proposed
rule leaves fully intact the most important elements of the 2003 final rule that had far-reaching

operational implications and environmental benefits.






















































The proposed rule would establish a deadline for all operations defined as a CAFO as of
the effective date of the rule (i.e., all existing operations that meet the 2003 definition of a
CAFO) that “discharge or propose to discharge™ must apply for permit coverage no later than
July 31, 2007. 71 Fed. Reg. 37,784 (proposed § 122.23(f)(1)). For existing operations that
become defined as CAFOs after the effective date of the rule (e.g., from an increase in the
number of animals) and that “discharge or propose to discharge,” the deadline is “as soon as
possible, but no later than 90 days after becoming defined as a CAFO.” For “new sources™ —i.c.,
large CAFOs newly constructed after the promulgation of applicable new source performance
standards — that “discharge or propose to discharge™ the permit application deadline is “at least
180 days prior to the time that the CAFO commences operation.™

a. EPA should clarify which CAFOs are subject to a
permit application deadline.

A deadline for the submission of CAFO NPDES permit applications can only apply to
operations that are subject to a “duty to apply™ as of the date of the deadline. Thus, for the same
reasons explained above, there can be no deadline for permit applications by any CAFO.
Certainly, no permit application deadline can legally apply to a CAFO that does not intend to
discharge and either (1) has never had an actual discharge or (2) has addressed the cause of any
prior discharge (see above at Section 11.A.3.).

Setting aside for now, however, the fact that the “duty to apply™ for all CAFOs that
“discharge or propose to discharge™ as currently proposed is unlawful, EPA itself must agree that
a deadline for applications by such CAFOs could apply only if the operation “discharges or
proposes to discharge.” Thus, for each of these deadlines, EPA must clarify that the deadline
applies only to CAFOs that “discharge or propose to discharge™ as of the date of the deadline.

With regard to existing CAFOs. this means that only CAFOs that “discharge or propose to



discharge™ as of July 31, 2007, are subject to the proposed deadline of July 31, 2007.” Because
EPA has proposed no subsequent deadlines, CAFOs that do not “discharge or propose to
discharge™ as of July 31, 2007, but who at some later date do “discharge or propose to
discharge.” would be subject to no regulatory deadline for permit application. Likewise, CAFO
operators who never “discharge or propose to discharge,” but who decide to voluntarily seek
NPDES permit coverage, will be subject to no regulatory deadline for permit application.

It is critical that EPA clarify which operations are, and which are not, subject to the
proposed deadlines. Many CAFO operators who do not discharge and do not plan to discharge
are under the impression that they will be subject to the July 31, 2007, deadline simply because
the proposal does not make any provision for later permit application. The existence of the July
31, 2007, deadline and the absence of any provision for later permit applications has created the
impression that the July 31, 2007, deadline will somehow apply to these CAFOs if they ever in
the future “discharge or propose to discharge™ or if they ever in the future decide that they

simply wish to obtain permit coverage (although they still intend not to discharge).® EPA should

7 With regard to operations that become defined as CAFOs after the effective date of the rule,
they need only apply for coverage within 90 days after becoming defined as a CAFO if they
“discharge or propose to discharge™ as of the date 90 days after they become defined as a CAFO.
With regard to “new source™ large CAFOs, the proposed deadline of 180 days prior to
commencing operations would apply only to CAFOs that “discharge or propose to discharge™ as
of that time (i.e., presumably only CAFOs that ‘propose to discharge’. since operations will not
have commenced and no “discharge™ will have occurred).

¥ Given EPA’s hope to encourage many CAFOs that do not “discharge or propose to discharge”
to voluntarily seek the benefits of NPDES permit coverage, a July 31, 2007, deadline for
voluntary applicants would be completely counterproductive. Even if EPA takes final action on
the proposed rule by June 2007 as currently expected, a July 31 permit application deadline can
only operate to dissuade CAFO operators who might otherwise wish to apply. For this reason,
although the proposed deadline already refers to CAFOs that “discharge or propose to discharge.’
we strongly encourage EPA to clarify that CAFOs voluntarily seeking permit coverage are
subject to no deadline and may apply at any time.
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to be discharging, that the vast majority of CAFOs do not discharge, and that the probability is
extremely high that a CAFO will not have a discharge in the future under the CWA regulatory
provisions as amended by this proposal. These conclusions are evident from:

1. The factual data available in many states for the last several years about the
number of releases of manure and/or the number of discharges of manure to water;

Z The information collected and analyzed by EPA in the development of the 2003
CAFO rule about the standard manure containment, treatment and management technologies in
use today, which served as the foundation for the Effluent Limitations Guidelines in the 2003
rule; and

3 The information and analysis presented by EPA as justification for the proposed
New Source Performance Standard allowing a CAFO to demonstrate that it has designed an open
containment system that will comply with the “no discharge™ requirements.
This record 1is discussed in detail below.

1 State Incident of Discharge Reports.

The major livestock, poultry and egg producing states have state regulatory programs that
involve some form of permitting requirements. Under those programs, many states keep records
of manure releases or discharges from livestock operations. Some also have strict requirements
that CAFOs report not only “discharges™ to the waters of the state or U.S., but also other types of
permit violations, as well as manure spills, releases, or other incidents regardless of whether they
involve waters of the U.S. Some of these states actively accept and act on public complaints
about incidents, releases, or violations and they record the complaints and the actions taken in
response. Some of these states require each regulated CAFO to have a periodic visit from a state
regulator to check compliance. The scope, extent and consistency of these publicly available

release or discharge records have grown extensively since the late 1990s. While there are
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differences in the information collected and reported or otherwise available at the state level,
there is a sufficient quantity of information available to indicate how rare CAFO discharges to
waters of the U.S. really are.

For example, Table 1 below summarizes this information for egg laying operations from
11 of the top 13 egg producing states in the country that accounted for 60 percent of U.S. egg
production in 2005. Phone interviews were held with the state agency staff who reported on the
state regulatory data, gave their best professional account of the record in this regard, or supplied
the publicly available electronic information from these states. ' Looking at the number of
incidents reported, the number of years covered by the reports, and an estimate of the number of
regulated entities in the state, it is possible to estimate the average historical rate of incidents in a
state, per year, per facility. The average of these 11 estimates results in a single estimate for all
11 states. The 11 egg producing states in this survey were lowa, Ohio, Indiana, Georgia, Texas,
Arkansas, Nebraska, Minnesota, Florida, North Carolina and Alabama.

Per facility, per year, the average rate of discharge over the available data period for egg
producers was zero in eight of the states and did not go higher than 3.3 percent. The 11-state

average was .006 incidents per facility per year, or 0.6 percent. Clearly, in the case of egg laying

""" This data and information was collected on behalf of the the United Egg Producers and the National Pork
Producers Council by C&M Capitolink, LLC between April and July. 2006. For some of the states reported. the
manure “release” data is available on their websites. Some other states will provide this data in written form upon
request. In others. the data was gathered through phone interviews with state agency staff responsible for the CAFO
permitting program. The number of regulated egg laying sites is estimated as the total number of layers reported in
the state in 2005 by USDA divided by 500.000. an approximation for the average size of all laying operations in a
state. The number of estimated swine production sites is based on USDA/NASS data on the number of hog farms in
the U.S. in 2005 with more than 500 head, except in the case of Illinois, North Carolina and Oklahoma, whose state
agencies reported the number shown. See Appendix A for further detail on state specific sources of data and for
comments on the extent that the data includes incidents and releases not necessarily lending to discharges.















should never come into contact with rainfall during the storage period, nor does the manure leak
out of the concrete pit. It only comes out when the producer pumps it out so it can be applied to
cropland. Like the egg high rise system (described above), manure in a swine deep pit system
does not come into contact with rainfall. The concrete “deep pit” is also a “no-discharge™
system.

EPA acknowledged as much in its explanation in the 2001 proposed CAFO rule when it
explained the “Option 5™ technology standard for swine, veal, egg and poultry operations.
Option 5 required “zero discharge of manure and process wastewater™” and provided “no
overflow allowance for manure and wastewater storage™ from swine, veal, egg and poultry
CAFOs. EPA justified its Option 5 proposal by stating that:

... swine, veal and poultry operations can house the animals under
roof and feed is also not exposed to the weather. Thus, there is no
opportunity for storm water contamination. Laying hens with dry
manure handling usually store manure below the birds® cages and
inside the confinement building . . . thus there are no open animal
confinement areas to generate contaminated storm water. Those
operations with liquid manure storage can comply with the

restrictions proposed under this option by diverting
uncontaminated storm water away from the structure. . . .

66 Fed. Reg. at 3,063 (emphasis added).

EPA went on to say that those swine and other Option 5 CAFOs with open liquid manure
management systems and open manure impoundments or lagoons that were exposed to rainfall
could comply with Option 5°s zero discharge requirement by “covering the lagoons or
impoundments.”™ Jd. EPA ultimately rejected Option 5 as the technology standard in the 2003
final rule because the costs of retrofitting existing open air impoundments and lagoons with
covers was found to be so costly that it would have put a large percentage of swine operations
out of business. The rejected option therefore failed to meet the economic achievability standard

required by the CWA. But this decision, which centered on the cost of covers for the open
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We support as a matter of policy any effort to assist CAFOs in understanding the
circumstances that may increase the risk of discharge to “navigable waters™ and in eliminating
such circumstances where they are within the operator’s control. We urge EPA to be cautious,
however. in discussing whether, and under what circumstances, various CAFOs “should” seek
permit coverage. As EPA has recognized, it is ultimately for the CAFO owner or operator to
determine whether permit coverage is advisable. Statements from EPA about factors that CAFO
operators “should consider” may easily be misconstrued to mandate permit coverage.

Having said that, we agree that several of the factors identified by EPA could tend to
weigh in favor of seeking permit coverage. These include “if the CAFO is in a flood plain.
subject to high annual precipitation, or subject to lengthy rainy seasons.” Id. Such factors may
increase the risk of discharge from certain operations, even where the CAFO is “properly
designed, constructed, operated and maintained,” such that CAFOs may benefit from permit
coverage authorizing overflow discharges. (It should be noted that permit coverage would not
reduce the likelihood of discharge from such operations, but, assuming permit conditions reflect
the ELG, would provide the operator with authorization to discharge in certain limited
circumstances.)

Several of the other so-called risk factors, on the other hand, simply depict inappropriate
practices by a CAFO and should be eliminated, rather than prompting the operator to seek permit
coverage. (They may, or may not, involve a risk of discharge to navigable waters, depending on
the location of the facility, among other factors.) The factors in question are “runoff from open
feed bunkers, field storage, or other stockpiles exposed to precipitation; lagoons that are not
sufficiently pumped down for the upcoming winter season; holding of process wastewater for

summer irrigation that precludes adequate capacity for chronic rainfalls; and inadequate
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containment due to unavailability of land for manure, litter, or process wastewater application
due to timing constraints associated with, for example, saturated ground or imminent rain.” EPA
also states that a discharge may occur from “land application due to improper maintenance or
operation of manure handling equipment that may lead to spills, and application of manure, litter
or process wastewater to land in such a way that it does not qualify for the agricultural storm
water exemption.” /d. EPA’s suggestion that CAFOs with such “risk factors™ should consider
seeking permit coverage wrongly sends the message that permit coverage would authorize
discharges resulting from these circumstances. The reality is that these practices would have to
be corrected pursuant to the NPDES permit — and they should be corrected by each and every
CAFO, with or without a permit, if resulting overflows or runoff may reach navigable waters.

We further object to EPA’s discussion of these factors because it creates the implication
that only the permitted CAFO can properly deal with the situations that create these risks. As
discussed above and shown in Table 1, the factual record of discharges clearly indicates that
most CAFOs, many without federal NPDES permits, are very successful at managing their
operations to prevent discharges.

It is entirely appropriate for EPA to point out, as it does in the proposed rule preamble,
that if an unpermitted CAFO has regulated discharges for any reason it will be subject to CWA
enforcement and possible penalties. It is also entirely appropriate, and we believe highly
desirable, that EPA discuss the risks that may be created by poor design, construction, operation,
or maintenance of a CAFO’s production and land application areas. Whether or not a CAFO
gets a permit under these circumstances, however, is immaterial, as discharges caused by

inappropriate practices will constitute a violation of the CWA in either case. The risk of
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discharge — and the risk of liability — will be reduced by improving the CAFO’s practices, not by
simply obtaining permit coverage.
EPA requests comments specifically on whether large CAFOs that fall into one or more
of four specific categories should seek permit coverage. These categories are:
1. Where a CAFO is located in close proximity to waters of the

United States with land classified in USDA Land Use Capability
Classes III through VIIL

2. Where the CAFO’s production area is not designed and operated
for zero discharge, including where the containment structure is
not designed or maintained to contain all manure, litter, process
wastewater, precipitation and runoff that may accumulate during
periods when the facility is unable to land apply in accordance
with a nutrient management plan;

3. Where a CAFO that land applies does not have or is not
implementing nutrient management planning that is designed to
ensure that any land application runoff qualifies for the agricultural
storm water exemption; and

4. Where the CAFO has had a discharge in the past and has not
corrected the factors that caused the discharge to occur.

EPA seeks comment on the completeness and accuracy of the above list of situations to
“further assist CAFOs in decisions regarding whether or not to seek permit coverage.” /d.

Again, we urge EPA to use caution in discussing the circumstances under which CAFOs
“should consider™ seeking permit coverage, so that the regulated public and others are not misled
as to the scope of the CAFOs legal obligations. However, we agree that some of these
conditions may tend to weigh in favor of permit coverage, depending on site - and operation —
specific circumstances.

The second category, for example, does indicate a situation where a CAFO may be able
to manage to contain a 25-year, 24-hour storm, but runs greater risk of discharge from storms

greater in size.
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addition, whether or not permit coverage is sought, the operator will face potential enforcement
and penalties for the prior discharge (which assumes that the manure actually reaches navigable
water). Thus, the decision to seek or not seek permit coverage should have no bearing on the
implementation of appropriate corrective measures or on the liability risk of the CAFO.

D. Agricultural Storm water Exemption.
In the 2003 CAFO Rule, EPA defined for the first time the scope of discharges from a
CAFO land application area that qualify as “agricultural storm water” and are therefore
statutorily exempt from CWA regulation. Specifically, EPA’s 2003 regulation (at § 122.23(¢))
states that:
. . . where the manure, litter or process wastewater has been
applied in accordance with site specific nutrient management
practices that ensure appropriate agricultural utilization of the
nutrients in the manure, litter or process wastewater, as specified in
§ 122.42(e)(1)(vi)-(ix), a precipitation-related discharge of manure,

litter or process wastewater from land areas under the control of a
CAFO is an agricultural storm water discharge.

The Second Circuit in Waterkeeper upheld this interpretation of “agricultural storm water™ as
promulgated in § 122.23(e).

In the current proposed rulemaking, EPA appropriately makes clear that CAFOs are not
required to apply for and obtain NPDES permits to qualify for the agricultural storm water
permitting exemption as defined at § 122.23(e). In addition, however, EPA suggests several
modifications that would unlawfully further narrow the scope of the regulatory definition, even
though EPA explicitly disclaims any intention to modify that definition. As explained below, we
fully support EPA’s proposal with respect to the lack of an NPDES permitting requirement, but
we strongly object to any narrowing of the regulatory definition as promulgated in § 122.23(e).

; EPA Has Correctly Determined That CAFOs Need Not Obtain

an NPDES Permit To Qualify for the Agricultural Storm
Water Exemption from NPDES Permitting.
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the manure produced is being transferred to third parties; (2) how this template could be used
when all of the manure is being transferred to a third party; and (3) how application of manure to
land the CAFO controls relates to the transfer of manure to third parties. Third party transfers of
manure are so common in all of the livestock and poultry sectors that it is critical that the
template fully and properly reflect these circumstances. Furthermore, it is critical that the
template address third party transfers to help resolve the inevitable confusion there will be
among CAFOs as to how they reflect in their NMP changes that are associated with changes in
their third party transfers.

b. EPA should further streamline the process for agency

review and public participation on a permitted CAFO’s
NMP.

We are concerned that the new proposed agency review and public participation
requirements will lead to substantial permitting backlogs and delays in permit coverage, and we
encourage EPA to make further refinements to avoid unnecessary delays.

EPA has proposed no time limitation for the agency review process. Thus, a CAFO that
submits a NOI for general permit coverage and an accompanying NMP under the new proposed
regulations is subject to the same uncertainty as an individual permit applicant with regard to
when permit coverage will be secured. We recommend that a period of 60 days be established
for the completion of the NOI/NMP review and issuance of permit coverage.

If EPA declines to include any specific timeframe, then it should, at the least, provide for
enforcement protection (from government and citizen enforcement) for discharges that would be
authorized under the permit where a CAFO has applied for but not yet obtained permit coverage
and has operated in accordance with permit conditions. EPA should clarify, however, that
noncompliance with permit conditions are not permit violations until permit coverage is in place.

Some EPA regional enforcement personnel have taken the position that general permit
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We support EPA’s effort to distinguish between “substantial” and non-substantial
changes to an NMP and to require permit modification only for “substantial” changes. EPA

should clarify in the final rule that an NMP change cannot be deemed “substantial™ unless. as an

initial matter. it will alter the “terms” of the NMP that have been incorporated into the permit.

Thus, changes to the NMP that do not translate to an accompanying change in the NMP NPDES
“terms” can never be “substantial™ changes requiring agency approval and public notice and
comment. Because only the NMP NPDES “terms™ constitute the terms and conditions of the
NPDES permit, only changes to the “terms™ can trigger the analysis of whether a change is
“substantial” so as to require agency approval and public notice and comment.

EPA also should provide better descriptions and guidance on what constitutes a
“substantial” change to these NMP NPDES permit terms. The current language as proposed in
§ 122.42(e)(5)(iv) is vague and confusing, particularly the first example where “changes that
could result in an increase in runoff of manure, litter, or process wastewater from the facility that
would otherwise not occur under the terms of the nutrient management plan that were
incorporated into the permit.” This example is particularly troublesome because it is an
inappropriate application of the 2003 Effluent Limitation Guideline (ELG) (which was not
affected by the Second Circuit’s decision). The 2003 ELG does not impose a discharge standard
on land application runoff, but is a technology standard mandating various practices that work to
minimize runoff. The purpose of the NMP and the provisions of 122.42(e) (1)(vi)-(xi) is to
require a field-specific set of appropriate practices that are designed to minimize, for the specific
field and the circumstances found there, the amount of manure or manure nutrients that actually

reach waters of the U.S. due to a rainfall event. This is a technology standard and the question
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NMP, EPA should look at whether the appropriate practices are being used under those changed
circumstances, not whether the absolute rates of erosion have increased.

The meaning of a “substantial” change should track EPA’s focus in the rest of the rule —
on “substantial™ changes to nutrient management practices and not to changes in the physical
makeup or volume of the discharge (which would be extremely difficult, if not impossible, to
measure, quantify, and report — the very reason why the ELG is based on Best Management
Practices (BMPs) rather than a discharge standard). Therefore, if EPA is going to require the
NMP “terms™ to include the maximum amount of manure to be land applied, the maximum
amount of manure that may be transferred, a complete inventory of all fields (including all
information on conservation measures, setbacks, acreage, etc.), and a list of all crops, then any
changes in nutrient management practices that exceed the scope of those “terms™ (e.g. more
manure for land application or transfer than the stated “maximum™) would be a “substantial”
change requiring agency approval and public notice and comment. Other than that, so long as a
CAFO operates within the range of options disclosed in the initial NMP, nutrient management
changes should not be considered “substantial.”

This “substantial™ change analysis can be applied to adding new fields for land
application by looking to whether proposed new fields possess substantially different
characteristics from the fields already subject to agency approval and public review in the NMP
terms. Specifically, EPA should allow CAFOs to add new fields as a non-substantial change if
the new field’s yield potential, soil type, slope, setbacks, conservation measures, and Phosphorus
Index values are equal or substantially similar to those characteristics in the fields listed and
described in the initial NMP. The similarities in these new fields” characteristics and properties

to those fields in the original NMP mean simply that it is fully reasonable to expect that the
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originally planned complement of agronomic and conservation practices will continue to result in
appropriate minimization of transport of manure nutrients in rainfall events.

Only if a new field’s characteristics differ substantially from those for the fields already
listed in the approved NMP terms should the new field be subject to agency approval and public
notice and comment prior to inclusion as an NMP “term.” A similar analysis can be applied to
proposed new crops — if the expected yield and expected nutrient requirements of a new crop are
substantially the same for those crops already approved in the original NMP and the permit
terms, then adding that crop to the NMP would not be a “substantial™ change.

EPA also needs to specify that a change is only “substantial™ if it affects the terms of the
NMP concerning a regulated discharge. For example, changes to cropping practices do not
constitute “substantial” changes if the NMP “terms™ do not include land application provisions
(e.g. because the CAFO has not sought permit coverage for land application discharges).
Likewise, even if a CAFO has permit coverage for certain land application discharges
(discharges from certain fields), the addition of new fields would not constitute a “substantial™
change if the CAFO does not intend not to seek permit coverage for discharges from those fields
(because they will constitute exempt agricultural storm water discharges).

Finally, EPA should explain in the final rule that treatment of certain changes as
“substantial” does not suggest that they should not be approved. A change such as adding a new
and substantially different field or increasing animal headcount so as to exceed the previously
identified “maximum” amount of manure in the NMP may be “substantial,” but it may also be
entirely appropriate agronomically and therefore should be approved so long as the CAFO will
continue to comply with all applicable technical requirements and minimize nitrogen and

phosphorus transport based on field-specific assessments of land application conditions.
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question. As explained above, the standard under the 2003 ELG is whether appropriate practices
will be used for the site specific conditions in the new field so as to minimize the transport of
manure nutrients in rainfall. The new field could have a higher runoff rate and still be using
practices that are fully appropriate for the site specific conditions in the new field, and therefore
fully appropriate under the 2003 rule. Both § 122.42(e)(5)(v) and the preamble should remove
any reference to a determination that a proposed “substantial™ change will be judged on the basis
of any absolute change in runoff amounts.

Instead, the agency should allow for expedited implementation if, on the basis of the
information submitted, it appears that all of the appropriate practices will be used under the new
circumstances.

While we support expedited implementation of “substantial” changes during the agency
and public review period, we have serious concerns that agency staff workload or other concerns
beyond the CAFO’s control may cause delays in the approval of “substantial™ changes beyond
the allowed 180 days. An absolute 180-day limit on expedited implementation of “substantial”
changes, without a corresponding 180-day deadline for agencies to act on submitted
“substantial™” changes, may potentially force CAFOs to “undo™ an important operational change
that has been in place for six months — even if the proposed change should be and ultimately will
be approved. EPA should impose a deadline on the agencies to act within the 180-day timeline,
or take some other action, such as an automatic extension of the 180-day period, so that CAFOs
are not forced into such a difficult position in managing, and un-doing, “substantial” changes to
their NMPs.

The final rule also needs to specify, just as with non-substantial changes (discussed

above), how far in advance of the planned change a CAFO should submit the revised NMP for
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annual report and therefore available to the public for review at that time. These include items
like the actual expected yields used, the actual manure and soil test results, and the actual

associated agronomic application rates.
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Table 3: Examples of NMP elements and their treatment as NMP/ NPDES permit “terms™

Public Review Public
NMP - During Review If to be Modified, is
Element Description Permit General During NOI | Agency and Public
Term? Permit Application | Review Required?
Development? Process?
Formulas depicting the specific
elements that go into the Yes Yes No Cannot be
calculations of an agronomic modified by CAFO
application rate
Fields that could be receiving ; ,
manure or may have received it in Yes No Yes Yos, i sulbsfantial
the past chaoge
P
Crops that could be grown on the Ves No Yes Yes, if substantial
fields specified change
Specification that the “expected”
yields for crops to be grown will be Yes Yes No Cannot be
determined year by year according modified by CAFO
to Director’s technical standards
Protocols to be followed when Yes Yes No Cannot be
testing nutrient content of manure modified by CAFO
Protocols to be followed when Yes Yes No Cannot be
testing nutrient content of soils modified by CAFO
Example, with calculated
agronomic application rates, of
possible 5-year scenario of fields to No No Yes n.a.
receive manure and crops to be
grown
Actual manure and soil test results T No — but public
for nutrient content used to :
. 3wy annual No No can review annual
calculate agronomic application et ot
rates each year i fep
Actual “expected” yields used for No —but in No — but public
crops when calculating a particular annual No No review annual
year’s agronomic application rate report report
No - but
public
reviews all
Actual cropping and land No —but in possible No — but public
application practices in each year of annual No options can review annual
the permit term report during NOI report
process (i.e.
fields, crops,
etc.)
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Determination Report, published by NCSU College of Agriculture and Life Sciences, 62-pages,
on file with NCSU Animal and Poultry Waste Management Center (March 8, 2006). Also

available at www.cals.ncsu.edu/waste mgt'.) This was the third report prepared to support a

consent agreement between the Attorney General and these pork producers to identify and
evaluate potentially “Environmentally Superior Technologies™ (“EST") that could be utilized by
North Carolina pork producers. In order to be unconditionally EST, a technology has to meet
technical, operational and economic feasibility standards. The economic feasibility standard was
a consideration of the technology’s cost and the impact of its adoption on the competitiveness of
the North Carolina pork industry (see page 5). A technology would be considered economically
feasible and therefore unconditionally EST if its implementation did not cause the North
Carolina swine herd to decrease by more than 12 percent (see page 6).
The study considered multiple technologies, including several that were considered by
EPA in its BCT analysis. The EST study considered:
e A covered in-ground anaerobic digester with biological trickling filters and greenhouse
vegetable production system;
e A sequencing batch reactor system;
e Two belt manure removal systems;
e Several solids separation systems;
e A constructed wetland system;
e A reciprocating wetland system;
e An upflow biological aerated filter system;
e A gasification system;

e A fluidized bed combustion system;
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large scale across the country for entire CAFO classes or subcategories. There would be far
lower or perhaps even no value to these end-products to offset the capital and operating costs of
the technology as a result.

Third, with respect to anaerobic digestion, EPA has found that processed wastewater
which must be subsequently stored before land application offers significant opportunities for the
re-growth of pathogens and raises doubts about the ultimate effectiveness of this system for
pathogen control (“The technology would not necessarily result in decreased discharges of
pollutants (including pathogens) beyond the selected BPT option.™) (See 71 Fed. Reg. at 37,764).
Lastly, in the case of the fluidized bed and gasification systems, EPA reviewed these systems
and found numerous operational challenges, particularly for smaller CAFOs, and found these
challenges, along with the high capitol and operational costs and expertise required to operate
and maintain the systems to render such technologies infeasible as BCT (See 71 Fed. Reg. at
37,765-66). We see no evidence in the Phase 3 or related reports that would lead EPA to change
this conclusion with respect to the adoption of this technology by swine or other CAFOs across
the entire country.

With respect to the economic cost analysis EPA performed that led to the proposed BCT
decisions, some observers suggest that EPA should offset the capital and operating costs with
funds that CAFOs might receive from federal conservation financial assistance programs
targeted to farmers. We believe that it is extremely ill-advised for EPA to include in the cost
reasonableness analysis highly subjective and unreliable estimates of potential public financial or
conservation cost-share assistance that may be made available to livestock producers. There is
simply too much uncertainty about the availability of such funds for EPA to make any kind of

realistic and accurate estimate of what might be available to a livestock producer. Of the
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