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November 22, 2010 

Jonathan Guryan 
Matthew Thom pson 
Charles River Associates 
1545 Raymond Diehl Road 
Suite 260 
Tallahassee, FL 32308 

Tony Miller 
Deputy Secretary, U.S. Department of Education 
400 Maryland Ave., SW 
Washington, DC 20202 

Re: Docket ID ED-2010-0PE-0012, Gainful Employment (follow-up comment) 

DearMr. Miller: 

During our meeting on October 25, 2010 to discuss our public comment you asked a 
question regarding assumptions about the number of students who would find an 
alternative program if the program they would have attended became ineligible due to the 
gainful employment regulat ions. You referred to this movement as "share shifting". We 
addressed that issue brie Ay in our public comment, but in response to your request we have 
further ana lyzed data to provide more detai l on the share shifting assumptions that were 
made in the July 26,2010 Notice of Proposed Rulemaking ("NPRM"), and on those in our 
own public comment. What follows is our response to your inquiry and a clarification of 
what we submitted in our public comment on September 9,2010. 

As we discussed, an estimate of the potential impact On student access to higher 
education is crucial to any analysis of the proposed "gainful employment" rule. In both the 
NPRM that outlined the rule, and in our own public comment in response to that NPRM, 
estimates of the rule's likely effect on student access to postsecondary schooling were 
presented. Whereas the Department of Education estimated the gainful employment rul e 
wou ld deter between 118,000 and 237,000 students from higher education over the next 10 
years, we estimated that between 1 and 2 million fewer students would enter 
postsecondary schooling as a result of the rule. This difference is at the heart of the debate 
about the "unintended consequences" of the gainful employment rule, which our analysiS 
s ugges ts could be extensive. 

This report identifies and analyzes the differences in assumptions that led the 
Department of Education's esti mate of student impact to be so much smaller than the one 
we submitted in our public comment. Both estimates depend on two things: the fraction of 
programs estimated to be deemed ineligible and restricted, and assumptions abo ut the 
fraction of potentially displaced students who will find another program and shift their 
enroll ment rather than leave education altogether. Our estimates of the former fractions 
are similar to those presented in the NPRM (and we note that the Department now agrees 
with our analysis that the proposed gainful employment rule would lead to the closu re of 
large numbers ofprograms, as opposed to only affecting "outliers"). 
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Introduction 

On July 26,2010 the Department of Education released a Notice of Proposed 
Rulemaking ("NPRM") in which it outlined a proposed "gainful employment" rule. That rule 
would make for-profit postsecondary education programs' eligibility to receive Title IV aid 
dependent on a formula based on a debt-to-earnings ratio and a repayment rate defined by 
the Department in that same NPRM. 

Of central importance to any analysis of the proposed gainful employment rule is its 
impact on students - its effect on the number of students who will receive postsecondary 
education. This is not the only question important to an assessment of the wisdom of the 
proposed rule. Whether the rule identifies programs that are and are not imparting benefits 
to its students is of first-order importance as well. But, the potential impact on students' 
access to postsecondary education-often referred to as "unintended consequences"­
should be central to any assessment of the proposed gainful employment rule. "Intended" 
or "unintended," the result will be the same-fewer student postsecondary educational 
opportunities and graduates. 

On September 9,2010, we submitted a public comment in response to the July 26, 
2010 NPRM regarding gainful employment. In that public comment, we presented an 
analysis in which we estimated the number of students who would not go to college over 
the next decade as a result of the gainful employment rule if it were implemented. The 
predictions from that analysis were based on our estimates of the fraction of programs that 
would be deemed ineligible or restricted by the proposed rule if programs did not adjust to 
the rule, and on various alternative assumptions we made about the fraction of students 
who would find a way to attend a program if the program for which they were destined was 
deemed ineligible or restricted.1 The scenarios we present in our public comment that we 
consider likely involve anywhere from 25 to 50 percent of students in ineligible and 
restricted programs finding a different program to attend. 

In the NPRM, the Department of Education presents a similar analysis of the impact 
the rule might have on student access to postsecondary education. The Department's 
estimates of the fraction of programs that are likely to be deemed ineligible and restricted 
are similar to our own, if slightly higher. However, the Department's assumption regarding 
the fraction of potentially impacted students who find a different program to attend (which 

1 Throughout, when we refer to students who would have attended restricted programs, we mean 
the students whose attendance is denied because of the restrictions on enrollment growth. 



• 	 Third, it is not clear that the existing similar programs would be willing or able to 
increase capacity to accept the students who would have attended the ineligible 
program. The closed program is ineligible at least in part because of the 
characteristics and choices of the students it served. Accepting students with high 
debt amounts and low measured repayment rates may cause the alternative 
program to become ineligible itself. 

• 	 Fourth, it is unreasonable to expect new programs to open specifically to absorb the 
displaced students. A program offered by a different institution in the same labor 
market and area of study, and which served the same students as the ineligible 
program, would itself be at high risk to be deemed ineligible according to the gainful 
employment rule. We expect that other schools would see the failure of a 
competitor and avoid replicating that program. 

Estimating the availability of substitute postsecondary programs 

We use data from the 2009 IPEDS to identify the number of potential substitutes for 
each for-profit program. The IPEDS collects information, including data on enrollment and 
awards granted, at all postsecondary institutions in the U.S. that receive Title IV federal aid. 
The IPEDS also includes the address of each school, including the zip code. We define a 
program based on the full (Le., 6-digit) Classification of Instructional Programs (CIP) code 
and program length, crossed with a unit identifier, which in practice is typically a campus 
location. In other words, if at a particular campus a school offers a one-year certificate 
program, a two-year Associate's degree program, and a 4-year Bachelor's degree program, 
all with in the same CIP area of study, these are considered three different programs. When 
we consider alternatives to that program, we include programs from a wider range of CIP 
codes, as described below, but not programs of different lengths. With regard to the latter, 
we believe it is unreasonable to expect restrictions on a student's choices to induce 
attendance at a longer program (i.e. to induce more schooling), and for many students 
shorter programs would not offer the credentials required by the profession that would 
have drawn him or her to postsecondary education. 

Given the limitations of the fields included in the IPEDS data, the analysis that 
follows relies on definitions of alternative programs that are tied to the physical location of 
the program and does not consider programs that are entirely online (Le., have no 
requirements that students come to a physical location). Our analysis does consider the 
existence of programs that combine on-location classes with online classes. While entirely 
online programs would in theory always be an alternative for a student, it is unclear 
whether these programs would be offered in all subject areas, and whether these programs 
would be considered by students who do not have ready access to a computer or reliable 
internet service. Also, given the differences we find between the assumptions in the NPRM 
and the estimates using IPEDS, it seems unlikely that entirely online programs are prevalent 
enough to explain anything but a fraction of the necessary availability of alternative 
programs. 

For our analysis, we constructed a data set of every program listed in the 2009 
IPEDS, regardless of sector (Le., including private for-profit, private not-for profit, and 
public) or program length. From these data, we focus our analysis on the subset of 
programs that are at for-profit institutions. This group includes 7,827 programs that are 
less than 2 years in length, 5,060 2-year programs, and 2,225 4-year programs. For each of 
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These projections assume that all students with available substitutes will attend one 
of the substitutes. If students are not able or willing to attend an available substitute then 
these impacted estimates should be adjusted upward. Therefore, the impacted projections 
presented here can be considered a lower bound on the number of students impacted 
through 2020. 

Table 1 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same Full CIP Code and 5-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alternatives with with Students Students Percent of 
Total at the For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Program length Programs School Alte rnatives Alternatives Alternatives Alternatives Alte rnatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 0,0% 7.4% 1,7% 9,5% 7.4% 9,5% 

2 Year 5,060 0,0% 1,7% 4,6% 7.4% 1,7% 7.4% 

4 Year 2,225 0,0% 1,3% 0,0% 3,9% 1,3% 3,9% 

Q.erall 15,112 0,0% 4,6% 2.4% 8,0% 4,6% 8,0% 

NPRM Assumptions (New Students): 

Scenario 1 40,0% 43,7% 4,7% 55,0% 95,0% 95,0% 

Scenario 2 50,0% 31,8% 3.4% 40,0% 90,0% 90,0% 

Scenario 3 25,0% 55,6% 6,0% 70,0% 95,0% 95,0% 

Source: 20091PEDS, 

Note: Programs are defined as a campus, CIP Code, and program length, NPRM assumptions are for Institutions with Multiple 

Programs, Transfer assumptions to Community Colleges were calculated using a weighted a.erage of 4-year, 2-year, and less 

than 2-year programs weighted by degrees granted from IPEDS, 


Table 1 shows the percent of students at for-profit programs for which there is at 
least one substitute of various types. The table restricts attention to programs with the 
same full 6-digit CIP code and that are in the same 5-digit zip code. The first three rows of 
the table each correspond to a different program length: less than 2-year, 2-year, and 4-year 
programs. The overall line is calculated as the weighted average of the program length 
estimates. 

• 	 Column 1 shows the fraction of students at programs with alternatives at the same 
school. Because this table only considers programs to be similar if they are 
categorized with the same full CIP code, by definition there are no alternatives 
within the same school. 

• 	 Column 2 shows the percent of students at programs for which there is an 
alternative at a different for-profit college in the same 5-digit zip code. Among for­
profit certificate programs, only 7.4 percent of students are in programs for which 
there is at least one other for-profit college that offers a program in the exact area of 
study and in the same 5-digit zip code. For 2- and 4-year programs, less than 2 
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Putting the estimates into perspective: 
Comparing with assumptions in the NPRM 

The row labeled "overall" in Table 1 presents an estimate of the 
proportion of students in programs with available substitutes regardless of 
program length. These values are directly comparable to the assumptions 
made in the NPRM. Based on the availability of substitutes at the full eIP 
code and S-digit zip code level, the assumptions made in the NPRM are in 
many cases over ten times higher than the estimated number of 
reasonable substitutes we find using IPEDS data. 

Overall, this translates to a difference in projected student 
impact through 2020 of around 2,000,000 students (see the Summary 
table at the end of this report) that the Department assumes will 
remain in education, but for which we find no evidence of reasonable 
alternatives in the same program and 5-digit zip code. 

Broadening the definition of "similar" programs 

In tables 2 and 3, we progressively broaden the set of programs that we consider to 
be close enough in subject matter that displaced students might still be willing to switch 
rather than drop out of higher education. 

Table 2 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same 4-digit CIP Code and 5-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alternatives with with Students Students Percent of 
Total atthe For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Program Length Programs School Alternatives Alternatives Alternatives Alternatives Alternatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 30.2% 11.6% 3.7% 15.9% 38.2% 41.4% 

2 Year 5,060 15.7% 4.3% 8.1% 14.1% 18.7% 25.8% 

4 Year 2,225 16.6% 1.6% 0.0% 6.4% 18.2% 22.1% 

O\erall 15,112 23.4% 7.7% 4.6% 13.9% 28.7% 33.3% 

NPRM Assumptions (New Students): 

Scenario 1 40.0% 43.7% 4.7% 55.0% 95.0% 95.0% 

Scenario 2 50.0% 31.8% 3.4% 40.0% 90.0% 90.0% 

Scenario 3 25.0% 55.6% 6.0% 70.0% 95.0% 95.0% 

Source: 2009 IPEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 
Programs. Transfer assumptions to Community Colleges were calculated using a weighted a\erage of 4-year, 2-year, and less 
than 2-year programs weighted by degrees granted from IPEDS. 

In table 2, we consider the fraction of for-profit students for which there are 
alternative programs within the same 4-digit eIP code: 
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Table 3 considers the availability of programs within the same 2-digit CIP code, a far 
broader definition of similarity in subject matter. Defined this broadly, the fraction of 
students for which there is an alternative program within the same school is more in line 
with the assumptions in the NPRM. 

It is notable that the NPRM assumes that students will choose to switch subject 
matter so broadly - across 4-digit CIP codes, but within the same 2-digit CIP code. 
However, even with this very broad 2-digit CIP code definition of subject matter 
similarity, far fewer students have alternatives at other for-profit schools than the 
NPRM assumes. 

The 2-digit "Health Professions and Clinical Related Sciences" CIP (51) illustrates 
the breadth of the programs at the associate's level contained therein, including: dietician 
assistant, massage therapist, medical illustrator, medical insurance coder, surgical 
technician, EMT, mental health counselor, medical transcription, occupational therapist, 
optometric technician, licensed practical nurse, and medical radiologic technician programs. 

Table 3 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same 2-digit CIP Code and 5-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alte rnatives with with Students Students Percent of 
Total at the For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Program Length Programs School Alternatives Alternatives Alternatives Alte rnatives Alternatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 61.2% 17.3% 7.2% 25.4% 66.9% 69.9% 

2 Year 5,060 38.3% 8.4% 12.9% 24.9% 43.1% 49.9% 

4 Year 2,225 46.1% 3.9% 0.0% 12.7% 48.6% 53.4% 

O.erall 15,112 51.3% 12.3% 8.0% 23.4% 56.2% 60.8% 

NPRM Assumptions (New Students): 

Scenario 1 40.0% 43.7% 4.7% 55.0% 95.0% 95.0% 

Scenario 2 50.0% 31.8% 3.4% 40.0% 90.0% 90.0% 

Scenario 3 25.0% 55.6% 6.0% 70.0% 95.0% 95.0% 

Source: 2009 IPEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 

Programs. Transfer assumptions to Community Colleges were calculated using a weighted a.erage of 4-year, 2-year, and less 

than 2-year programs weighted by degrees granted from IPEDS. 


Column 2 shows that even with this broad definition of subject matter similarity, 
there are far fewer for profit substitutes available than the NPRM assumes. Only 
approximately 12.3 percent of for-profit students have a program at a different for-profit 
college in the same 2-digit CIP and in the same zip code. The same is true for 17.3 percent 
of certificate students, for fewer than 9 percent of for-profit Associate's degree students, 
and for fewer than 4 percent of for-profit Bachelor's degree students. These numbers can 
be compared with the fraction of displaced students assumed in the NPRM to transfer to a 
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Table 4 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same Full CIP Code and 3-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alternatives with with Students Students Percent of 
Total at the For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Program Length Programs School Alternatives Alternatives Alternatives Alternatives Alternatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 0.0% 38.8% 29.0% 56.2% 38.8% 56.2% 

2 Year 5,060 0.0% 16.7% 29.0% 45.1% 16.7% 45.1% 

4 Year 2,225 0.0% 21.3% 0.0% 47.3% 21.3% 47.3% 

O;erall 15,112 0.0% 28.8% 24.7% 51.2% 28.8% 51.2% 

NPRM Assumptions (New Students): 

Scenario 1 40.0% 43.7% 4.7% 55.0% 95.0% 95.0% 

Scenario 2 50.0% 31.8% 3.4% 40.0% 90.0% 90.0% 

Scenario 3 25.0% 55.6% 6.0% 70.0% 95.0% 95.0% 

Source: 2009 IPEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 
Programs. Transfer assumptions to Community Colleges were calculated using a weighted a;erage of 4-year, 2-year, and less 
than 2-year programs weighted by degrees granted from IPEDS. 

Table 5 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same 4-digit CIP Code and 3-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alternatives with with Students Students Percent of 
Total at the For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Program Length Programs School Alternatives Alternatives Alternatives Alternatives Alternatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 30.2% 50.7% 49.9% 75.6% 62.1% 81.0% 

2 Year 5,060 15.7% 32.0% 55.8% 72.4% 40.8% 75.5% 

4 Year 2,225 16.6% 29.4% 0.0% 62.3% 40.8% 64.7% 

O;erall 15,112 23.4% 41.3% 44.5% 72.6% 51.9% 76.8% 

NPRM Assumptions (New Students): 

Scenario 1 40.0% 43.7% 4.7% 55.0% 95.0% 95.0% 

Scenario 2 50.0% 31.8% 3.4% 40.0% 90.0% 90.0% 

Scenario 3 25.0% 55.6% 6.0% 70.0% 95.0% 95.0% 

Source: 20091PEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 
Programs. Transfer assumptions to Community Colleges were calculated using a weighted a;erage of 4-year, 2-year, and less 
than 2-year programs weighted by degrees granted from IPEDS. 
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Table 6 

Percent of Students at For-Profit Programs with at Least One Alternative 


(Program within the Same 2-digit CIP Code and 3-digit ZIP) 


Students Percent of Percent of 
with Students Students Percent of Percent of 

Alternatives with with Students Students Percent of 
Total at the For-Profit Community with Any with Any Students 

Number of Same Outside College Outside For-Profit with Any 
Prag ra m Le ngth Programs School Alternatives Alternatives Alternatives Alternatives Alternatives 

(1) (2) (3) (4) (5) (6) 

Less than 2 Years 7,827 61.2% 64.6% 74.4% 90.2% 82.1% 94.4% 

2 Year 5,060 38.3% 47.7% 75.9% 89.2% 65.8% 92.3% 

4 Year 2,225 46.1% 41.3% 0.0% 82.3% 67.9% 89.8% 

Q-.erall 15,112 51.3% 55.5% 63.9% 88.7% 74.6% 93.0% 

NPRM Assumptions (New Students): 

Scenario 1 40.0% 43.7% 4.7% 55.0% 95.0% 95.0% 

Scenario 2 50.0% 31.8% 3.4% 40.0% 90.0% 90.0% 

Scenario 3 25.0% 55.6% 6.0% 70.0% 95.0% 95.0% 

Source: 2009 IPEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 

Programs. Transfer assumptions to Community Colleges were calculated using a weighted a-.erage of 4-year, 2-year, and less 

than 2-year programs weighted by degrees granted from IPEDS. 


Even with this overly broad definition, only about 75 percent of students overall, 
and about two-thirds of students in 2- and 4-year for-profit programs have any for-profit 
alternative. It is only when this broad definition is used and community colleges, 4-year 
public and private not-far-profit colleges are considered viable alternatives are the 
estimates in line with the assumptions in the NPRM. Perhaps in recognition of the capacity 
and resource constraints facing the nation's community colleges in the coming years, and of 
the difference in admissions standards at public and private non-profit 4-year programs, 
the NPRM does not rely as heavily on schools from these sectors to absorb displaced for­
profit students as the estimates in column 6 do. For example, whereas the NPRM assumes 
that between 3.4 and 6.0 percent of students would shift to community colleges, the 
estimates in column 6 rely in part on the existence of community college alternatives for 
63.9 percent of students. Without relying on schools from other sectors, the estimates in 
table 6 show a significantly smaller prevalence of substitute programs (74.6 percent in 
column 5) than the NPRM assumes (90 to 95 percent). 
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Summary Table 

Projected Number of Students Displaced by the Gainful Employment Rule Under Various Scenarios 


Alternative Program Definition 

Table 1 - Full CIP Code, 5-Digit Zip Code 
Table 2 - 4-Digit CIP Code, 5-Digit Zip Code 
Table 3 - 2-Digit CIP Code, 5-Digit Zip Code 
Table 4 - Full CIP Code, 3-Digit Zip Code 
Table 5 - 4-Digit CIP Code, 3-Digit Zip Code 
Table 6 - 2-Digit CIP Code, 3-Digit Zip Code 

NP RM Assumptions (New Students): 
Scenario 1 
Scenario 2 
Scenario 3 

Number of 
Students Number of Number of 
with no Students Students Number of Number of 

Alternatives with no with no Students Students Number of 
at the For-Profit Community with no with no Students 
Same Outside College Outside For-Profit with no 
School Alternatives Alte rna tives Alternatives Alternatives Alternatives 

(1) (2) (3) (4) (5) (6) 

2,368,426 2,259,550 2,311,016 2,179,331 2,259,550 2,179,331 
1,814,771 2,186,819 2,258,859 2,039,104 1,688,209 1,579,684 
1,152,656 2,076,054 2,178,721 1,814,386 1,037,399 929,199 
2,368,426 1,686,552 1,782,966 1,156,578 1,686,552 1,156,578 
1,814,771 1,390,265 1,313,480 649,631 1,140,133 550,346 
1,152,656 1,054,258 854,051 267,451 602,351 165,830 

1,421,056 1,333,424 2,257,110 1,065,792 118,421 118,421 
1,184,213 1,615,267 2,287,900 1,421,056 236,843 236,843 
1,776,320 1,051,581 2,226,320 710,528 118,421 118,421 

Source: 2009 IPEDS. 

Note: Programs are defined as a campus, CIP Code, and program length. NPRM assumptions are for Institutions with Multiple 
Programs. Transfer assumptions to Community Colleges were calculated using a weighted al.erage of 4-year, 2-year, and less 
than 2-year programs weighted by degrees granted from IPEDS. 
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September 9, 2010 

jonathan Guryan 
Matthew Thompson 
Charles River Associates 
1545 Raymond Diehl Road 
Suite 260 
Tallahassee, FL 32308 

The Honorable Arne Duncan 
Secretary, U.S. Department of Education 
400 Maryland Ave., SW 
Washington, DC 20202 

Re: Docket ID ED-2010-0PE-0012. Gainful Employment 

Dear Secretary Duncan: 

We thank you for the opportunity to publicly comme nt on the proposed rule regarding 
gainful employment that was described in the NPRM dated july 26, 2010. We were retained 
by the Career College Association to conduct an independent ana lysis of the rule. Over the 
past several months, we have collected data relevant to the rule's impact and formulated an 
assessment of the rule. We describe our findings and recommendations below. 

We hope our comments are helpfu l to the Department as it works to develop rules and 
policies that are in the best interest of students. 

Sincerely. 

jonathan Guryan. Ph. D Matthew Thompson. Ph. D 
Associate Professor of Human Vice-President 
Developmentand Social Policy Charles River Associates 
and of Economics 
Northwestern University 
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There is also considerable variation in the difference between the two measures, in 
part due to the smaller sample sizes in the Missouri data. To the extent that our 
earnings estimates are higher than what would be used in practice, our estimates 
understate the likely impact on for-profit programs and students, possibly 
significantly. 

Our most conservative estimates suggest that nearly 1.2 million fewer 
students would enter postsecondary schooling over the next decade as a result of 
the proposed rule. This would include more than 700,000 female students, more 
than 200,000 non-Hispanic black students, and nearly 200,000 Hispanic students. If 
less conservative but reasonable assumptions are used, the impact on students 
could be significantly higher. For example, one reasonable set of assumptions yields 
estimates suggesting that more than 2 million fewer students would enter 
postsecondary schooling over the next decade as a result of the proposed rule. This 
would include more than 1.3 million female students, more than 360,000 non­
Hispanic black students, and more than 330,000 Hispanic students. Furthermore, if 
the Department's own estimate of the fraction of programs and students in 
ineligible and restricted programs is correct, each of our estimates of the number of 
students impacted should be increased by 25 percent. 

In this second part, we also discuss our concern that the rule may generate a 
discriminatory incentive for schools to avoid serving low-income students. We hope 
that all of these effects on students will be viewed in light of the President's 
commendable call to produce 8 million more college graduates over the next 
decade, the increased importance of postsecondary education for economic well­
being, and the vast current undersupply of education capacity at the postsecondary 
level. 

In the third part, we discuss concerns we have regarding specific details of 
the way in which the rule would likely be implemented. These include problems 
related to the treatment of small programs - which are more common than one 
might think - and related to the use of social security or IRS earnings records. 

We conclude with some specific suggestions for how the rule - if one 
resembling the proposed rule were implemented - might be changed to address 
some of the concerns we raise. Though we offer these specific suggestions, they 
should not be interpreted as fully addressing the conceptual problems we raise 
throughout our comment. 

Based on our review and analyses, we are most concerned that the current 
proposal has the potential to greatly restrict access to individuals who have 
traditionally had limited access to postsecondary education when the consensus 
among top researchers in this area is that the returns to education might be quite 
high. More research should be done before taking action that has the potential to 
restrict access to many of the types of students that tend to benefit the most from 
additional schooling. 
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the interest paid on savings accounts or the expected return on personal 
investments as the discount rate. 

Now consider the education choice of two students: one who has enough 
personal or family wealth to pay tuition costs out of savings, the other who must 
borrow to finance the tuition costs. 

For someone who would pay tuition costs out of savings, the decision comes 
down to comparing the present value of increased lifetime earnings (the benefits) to 
the foregone earnings while in school and the tuition (the costS).2 Ifthe benefits are 
greater than the costs, then the student should continue in her schooling. Ifthe 
costs are larger than the benefits, she should end her schooling and begin working.3 

Compare this decision with someone who must borrow to pay the tuition 
costs. This student must consider as costs the additional interest payments 
associated with the loan. Those payments must be paid in the future. If the interest 
rate on the loan were equal to the interest rate used for discounting (in this case the 
interest paid on savings), then the decision would be the same for both students. 
Since the unsubsidized interest rate charged on student loans is typically higher 
than the interest rate paid on savings accounts, the cost of furthering education is 
higher for this student. 

In short, because borrowing interest rates are higher than savings interest 
rates, the cost of schooling is higher for those who must borrow to pay for higher 
education. Because these students almost by definition come from poorer families, 
this problem creates access differences that relate to wealth, socioeconomic status, 
and race. Subsidies for student loans are meant to narrow the difference between 
borrowing and saving interest rates so that the costs of education are less related to 
family wealth. 

Therefore, any restriction of access to debt financing for higher education 
will have the effect of decreasing access more for poor and minority students. This 
is completely at odds with the intent and spirit of the Higher Education Act. 

The proposal's focus on the ability of students to pay back their loans quickly 
leads it to focus on the level of earnings. This will have the effect of differentially 
punishing students with poor labor market prospects and who would gain the most 
from higher education. Students with poor labor market prospects would have low 
earnings, and likely high unemployment rates, without any higher education. 
Among these students, the ones who would benefit greatly from additional focused 

2 Note the cost of education does not necessarily include living expenses while attending school. 
Many of these expenses, particularly for financially independent students, would be incurred 
regardless of the education decision. However, students will often take loans to cover part, or all, of 
their living expenses. 

3 While it is necessary to consider as a cost the interest she does not earn on the money she takes out 
of saving to pay tuition, these interest payments are discounted because they would have happened 
in the future. If we use the savings account interest rate as the discount rate, the discounting 
eliminates this from consideration. 
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and they should recognize the fact that because earnings tend to grow in the early 
working years it makes sense to borrow more in these years than in later years. 

Second, the calculation of annual debt payments should be based on the 
repayment amounts that students have the option to choose. The proposed rule 
calculates annual loan payments assuming a 10-year repayment period. However, 
all students with Title IV loans have the options either of extending the repayment 
period to between 12 and 30 years through the choice of an "extended repayment", 
or of reducing the payments they must make in the early years after school 
completion through the choice of a "graduated repayment". Calculations reported to 
us by Mark Kantrowitz, the publisher of FinAid.org, indicate that the average 
repayment length chosen by students for Title IV loans is at least 15 years, and 
possibly close to 19 years. 

In addition, students with low earnings, the ones that the proposed gainful 
employment rule is meant to protect, have the option of reducing their Title IV 
payments to a lower percentage of their earnings through the choice of "income­
based repayment". For many students, and particularly for those with lower than 
average earnings in the years for which earnings are measured for the gainful 
employment rule, it is advisable to choose one of these options. 

If the goal of the proposed gainful employment rule is truly to ensure that 
students can afford their loan payments upon completing schooling, the rule should 
compare their earnings to the amounts they are required to pay. If students choose 
to pay back their loans over a shorter period than they have to, it cannot be argued 
that those students are unable to afford the payments. The correct test, absent 
measuring the gains resulting from, or quality of the program, is whether students 
finish school with required debt payments - the lowest ones available to them given 
their options - that are too high relative to their earnings. 

If it were logistically difficult for the Department of Education to determine 
which of these repayment options offers the lowest annual payment for each 
borrower, a simple adjustment to the rule would be to extend the repayment length 
used in the formula to 15 or 20 years. The allowable repayment period varies 
between 12 and 30 years and depends on the total amount ofthe Title IV loan. At a 
minimum, this modification would reflect a more realistic loan payment amount 
that an individual would be required to make on a student loan. 

Another fundamental flaw in the proposed rule that should be addressed is 
that it does not focus on program quality. Standard economic analysis clearly 
indicates that good schooling decisions should be based on a comparison of the 
costs of education to their benefits. Students should think very differently about 
taking on a given amount of debt ifit is to pay for a program that is likely to add to 
their earnings than if it is to pay for a program that is not. In other words, if the goal 
of the proposed regulation is to help students, the focus should be on program 
quality - the benefits that the program gives to students in terms of increased 
earnings and improved employment likelihood - and not so directly on debt 
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increase most sharply in the early years after school completion, it is optimal to do 
more borrowing in those years than in later years. They explain: 

"To the extent that they are grounded in empirical analysis, the ratios [which 
were used to determine the 8 percent rule] reflect the default experience of all 
homeowners, not the experience of young people who have recently left 
school. The life-cycle model suggests that the ability and willingness of 
young people to maintain any given debt-service ratio is greater than that of 
older cohorts. The front-end and back-end ratios, based on current income, 
do not take into account the higher future income of some borrowers and 
especially of student loan borrowers." (Baum and Schwartz, 2006, p.3) 

We suggest that the Department not use the Baum and Schwartz study to 
support the choice of an 8 percent threshold, when in fact that study concludes that 
the general use of such a rule is a bad idea. 

Baum and Schwartz argue that the 8 percent rule that was commonly used at 
one time by home mortgage underwriters (but, which they point out is not 
commonly used now) is not appropriate for all student borrowers. This leads us 
back to the fact that the 8 percent number was originally taken from home mortgage 
standards. Baum and Schwartz explain that this number appears to come from 
guidelines for the fraction of annual earnings that should be devoted to non-housing 
debt for the average homebuyer. 

However, borrowing for schooling costs is different. Borrowing for schooling 
costs is different because schooling tends to cause earnings to increase. A rule 
limiting the ratio of student debt payments to annual earnings that does not take 
into account the fact that additional schooling can increase those very earnings has 
the potential to hurt, not protect, borrowers. 

C. 	 The benefits of education and its relevance for the proposed gainful 
employment rule 

It is informative to describe what the vast set of studies by academic 
researchers has found regarding the benefits of postsecondary schooling. There are 
dozens, if not hundreds, of studies of this sort that have published in peer-reviewed 
academic journals. Education is widely recognized as a source of social mobility. 
Though the United States is regarded as a "land of opportunity," correlations in 
earnings between fathers and sons are actually quite high. To understand how 
much social mobility there is in the U.S., consider a family offour right at the poverty 
threshold. Based on the best current estimates, it would on average take the 
descendants 5 or 6 generations before their income is within 5 percent of the 
national average.s 

S Mazumder, Bhashkar, "Fortunate Sons: New Estimates oflntergenerational Mobility in the United 
States Using Social Security Earnings Data," Review of Economics and Statistics 200S. 
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programs is similar to, and on some dimensions better than open enrollment public 
and not-for-profit programs. Consider, for example, a comparison of graduation 
rates from the Integrated Postsecondary Education Data System (IPEDS), the official 
graduation rates reported by the Department of Education. 

Table 1 

Graduation Rates by Cohort and Type of Institution 


Public Institutions Not-For-Profit Institutions For-Profit Institutions 

Year Total M3le Female Total M3le Female Total M3le Female 

Percent Completing Bachelor's Degrees Within 4 Years After Start 

1996 Cohort 26.0 20.8 30.3 48.6 43.6 52.6 21.8 22.3 21.1 

1997 Cohort 26.4 21.1 30.7 48.9 44.4 52.5 19.1 20.9 16.6 

1998 Cohort 26.8 21.4 31.2 49.8 44.9 53.8 19.9 22.2 17.5 

1999 Cohort 27.9 22.5 32.4 50.2 45.4 54.0 22.1 23.3 20.4 

2000 Cohort 29.0 23.6 33.5 50.3 46.0 53.7 25.7 30.1 20.7 

2001 Cohort 29.4 24.0 33.9 50.9 45.8 55.0 18.6 21.8 15.2 

Percent Completing Bachelor's Degrees Within 6 Years After Start 

1996 Cohort 51.7 48.1 54.7 63.1 60.4 65.4 28.0 28.0 27.9 

1997 Cohort 52.8 49.3 55.7 63.0 60.4 65.1 24.0 25.4 22.2 

1998 Cohort 53.2 49.8 56.1 63.7 60.8 66.0 24.5 26.4 22.5 

1999 Cohort 54.1 50.5 57.0 64.0 61.3 66.3 29.1 29.5 28.6 

2000 Cohort 54.8 51.3 57.7 64.5 61.7 66.7 32.6 35.5 29.1 

2001 Cohort 55.0 51.7 57.8 64.4 61.4 66.7 24.5 27.6 21.1 

2001 Open Mmissions 31.2 27.4 34.4 34.9 32.8 36.8 24.5 27.6 21.1 

Percent Completing Certificates or Associate's Degrees Within 150 Percent of Normal Time 

1999 Cohort 22.9 21.6 24.2 44.7 43.6 45.7 61.0 63.2 59.1 

2000 Cohort 23.6 22.2 24.8 50.1 49.5 50.7 59.1 59.3 58.9 

2001 Cohort 22.9 21.7 24.0 54.8 57.0 51.9 58.7 58.9 58.5 

2002 Cohort 21.9 20.9 22.8 49.1 51.1 47.3 57.1 56.6 57.4 

2003 Cohort 21.5 20.8 22.2 49.0 49.6 48.5 57.2 58.0 56.8 

2004 Cohort 20.3 19.6 21.0 44.4 43.2 45.4 58.2 58.1 58.3 

Source: National Center for Education Statistics 

It has also been reported publicly that repayment rates are lower among for­
profit students than among public or private not-for-profit students. The data 
released by the Department of Education show repayment rates of 36,56 and 54, 
respectively for these groups of students. However, virtually all of the difference 
between for-profit and public colleges is explained by the fact that for-profit college 
students are more likely to receive Pell grants. Receipt of Pell grants is income­
dependent, and so Pell receipt is a strong predictor of having low family income and 
low family wealth. 

If one splits all schools into two groups - those where more than 50 percent 
of the students receive Pell grants, and those where less than 50 percent of the 
students receive Pell grants - and then compare for-profit and public colleges, there 
are not large differences in repayment rates. Among 2-year schools, in the high-Pell 
group, the repayment rate at for-profits is 33.0 percent, compared with 36.2 percent 
at publics. Among 2-year schools, in the low-Pell group, the repayment at for-profits 
is 46.5 percent, compared with 43.3 percent at publics. Turning to 4-year or above 
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profit colleges are more likely to be the first in their family to attend college, more 
likely to be working adults, more likely to be female and more likely to be racial and 
ethnic minorities. As many of these are groups that have historically been denied 
access to higher education, it would be a mistake to punish these schools solely for 
serving these students. 7 Once again, it is clear that the focus of policymakers should 
be on ensuring these students attend programs that are high quality and that benefit 
students. Unfortunately, neither the measure of debt nor the repayment rate as 
defined is a measure of program quality. 

E. Research on the economic returns to education 

[In a separate comment submitted in response to the same NPRM, Dr. 
Anthony Carnevale criticized our earlier writings on this topic. Simply put, we 
believe Dr. Carnevale is incorrect with respect to the economics of the problem, and 
that he mischaracterizes the academic research on the topic. A response to his 
criticism can be found in Appendix A at the end ofthis comment.] 

By focusing primarily on the cost side of the education investment decision, 
the proposed rule does not account properly for the benefits of education. There is 
a large and well-established literature in economics documenting the large benefits 
of education (see e.g. David Card, 1999 and Claudia Goldin and Lawrence Katz, 2008 
for discussions). Economic studies typically find that each additional year of 
schooling on average raises a student's annual earnings by between 8 and 15 
percent. These studies vary in the level of education they examine, but the general 
finding is that the returns are fairly similar for different levels of education. For 
example, one prominent study focuses on the benefits of staying in high school for 
an extra year among students who drop out of high school at the earliest date 
allowable by compulsory schooling laws (Joshua Angrist and Alan Krueger, 1991). 
This study finds earnings increases for these high school dropouts of about 10 
percent per year of schooling in 1980, a point in time when the returns to schooling 
were significantly lower than they are today. 

The highest-quality study that examines the returns to community college 
education is by Tom Kane and Cecilia Rouse (1995). Using data that follow students 
who completed high school in 1972, they find that the returns per credit at 2-year 
colleges is no different than the return per credit at 4-year colleges; this is true both 
for students who completed Associate's degree programs and for those who only 
completed a semester or two's worth of classes. On a per year basis, they find 

7 There are several equally important questions that we believe the Department should be raising in 
light of these enrollment trends. For example, are there ways for-profit colleges have designed their 
programs that students find attractive, more convenient and more accessible? Why have traditional 
public universities and community colleges failed to grow to meet the increased demand for 
postsecondary education? What can be done to encourage public and not-far-profit colleges to 
attract the students for-profits are serving? What can be done to encourage public and not-far-profit 
colleges to increase availability of on-line courses, flexible class schedules, and flexible academic 
calendars? 
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financial resources. These are precisely the students that Title IV funding is 
meant to encourage to continue their schooling. What evidence exists 
suggest that the benefits of further education for these students is, if 
anything, higher than for the students who can more easily afford college 
tuition. 

We suggest that the Department of Education encourage direct 
experimental or quasi-experimental studies of the returns from for-profit 
colleges, though we suspect the results from all of the studies described 
above, as well as those referenced by Goldin and Katz and Card, are 
informative. Whether the use of Title IV aid to attend for-profit colleges is 
beneficial to students depends crucially on what these earnings returns are. 
As the results from Kane and Rouse (1995) and the summary of the literature 
from Goldin and Katz (2008) show, the quality studies that do exist do not 
suggest that the returns to education are similar at different levels of 
schooling (i.e. high school versus college) and that the returns are if anything 
higher for students who might be discouraged from attending college 
because of high costs. We therefore think the large base of academic 
research suggests that the return to for-profit colleges for students receiving 
Title IV aid are likely to be in line with the returns estimated for other types 
of schooling. However, there is likely to be a good deal of variation in returns 
across programs, just as there is variation in quality of public and not-for­
profit colleges. 

We are aware ofa small group of top academic economists who are 
currently conducting studies of the return to education at for-profit colleges. 
One of these researchers, Stephanie Cellini Assistant Professor of Public 
Policy and Economics at George Washington University's Trachtenberg 
School of Public Policy & Public Administration, has published a number of 
articles on for-profit colleges. Along with Latika Chaudhary, of Scripps 
College, she is currently working on a study of the return to education at 
private and public 2-year or less colleges. She is able to make before-after 
comparisons of earnings, hours worked, employment, and hourly wages for 
the same individuals before and after they complete 1- and 2-year certificate 
and Associate's programs. Her preliminary results show no evidence of 
smaller returns at private (the majority of which are for-profit) colleges. Her 
preliminary results also suggest increases in weekly earnings reSUlting from 
education at private (again, the majority of which are for-profit) 2-year or 
less colleges that are around the low end of the returns typically found for 
most other schooling, and that are as high or higher than the returns we 
assume in our example calculation described in section I.C., above. In 
addition to these weekly earnings benefits, her preliminary results suggest 
large increases in the likelihood of employment associated with completing a 
certificate or 2-year degree program. Any increase in employment would of 
course be a benefit that is above and beyond the increase in earnings among 
those with jobs. 
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increased. In light of the very high returns we describe above, it is a terrible mistake 
that funding for community colleges in particular is not increasing to allow for the 
increases in capacity necessary to educate all students who would benefit. 

Unfortunately, the argument that protecting taxpayer dollars means 
monitoring what fraction of them are repaid implies precisely the wrong policy with 
respect to community colleges. For this reason, we believe default rates should be 
viewed primarily from the standpoint of the student, not the taxpayer. To the extent 
that default rates are informative of the benefits students are receiving from a 
program relative to its costs, they should be examined. Without reference to other 
measures of benefits to students default rates are not a good measure of the returns 
to taxpayer spending. Many government expenditures on education are never 
repaid, but are important and good uses of taxpayer dollars. 

From the standpoint of the taxpayer the expenditures devoted to schooling 
includes both those devoted to student loans and those that come in the form of 
direct spending. While for-profit colleges receive more Title IV dollars per student, 
public colleges and universities receive significantly more direct government 
funding, particularly from state and local governments. These direct subsidies are 
one important reason that community colleges are able to charge tuition that is 
significantly lower than their costs. 

The true costs to taxpayers are different across these two types of 
expenditures. Direct sub~idies are not returned, and so they must all be financed 
through tax revenues or deficits.8 Some portion of student loan disbursements must 
also be financed through tax revenues or deficits. However, despite defaults, a large 
portion of those loans is eventually repaid. The government must finance the 
portion that is not repaid and the interest on the loan amount during the time it is 
awaiting repayment. 

Based on the public discussion surrounding the Department's proposal, there 
exists the belief that the cost of educating students at for-profit schools is greater 
than at other institutions. However, when direct subsidies paid by the federal, state 
and local governments are considered, the per-student costs of education are 
similar at for-profit and public institutions, both of which are considerably less than 
at private not-for-profit institutions. The difference between the for-profit and 
public institutions is who bears the burden of this cost, taxpayers or students. 

A second economic concept that has been confused in the public discussion 
surrounding the proposed gainful employment rule is the cost of education to the 
student. It is often pointed out that for-profit Associate's degree programs have 
significantly higher tuition than community college Associate's degree programs. 

8 As the available tax revenue has decreased there has been upward pressure on tuition charges at 
public universities and community colleges. This trend, in addition to capacity constraints, might be 
expected to continue as funding sources become less available. 
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affected by insufficient growth in the higher education sector are from groups that 
have historically had low access, and who may have very high returns (see the 
discussion of Goldin and Katz, 2008 and Card, 1999 above). 

Table 3 

Enrollment growth by type of institution through 2007: 


5, 10,20 and 30 years 

Private Private 

Total Public Not-for-~rofit For-~rofit 

Total percent growth in enrollment: 
30 years 62.06% 53.55% 48.28% 1700.87% 
20 years 39.78% 32.80% 33.60% 438.23% 
10 years 25.79% 21.10% 18.80% 225.60% 
5 years 9.85% 5.80% 9.40% 99.60% 

A\erage annual growth rate: 
30 years 1.62% 1.44% 1.32% 10.12% 
20 years 1.70% 1.40% 1.50% 8.80% 
10 years 2.30% 1.90% 1.80% 13.70% 
5 years 1.90% 1.10% 1.80% 14.80% 

Source: Digest of Education Statistics. 

And, during this time of remarkable increases in the returns to higher 
education, and of changes in the U.S. economy that have made high-level skills more 
and more valuable, there has not been commensurate growth in the nation's 
capacity to educate students beyond high school. Consider the annual growth rates 
in enrollment in different sectors of postsecondary education, shown in the table 
above. Over the past 30 years, according to data collected by the Department of 
Education, the annual average enrollment growth rate in public and private not-for­
profit postsecondary schools has been 1.4 and 1.3 percent, respectively. Recall that 
this is during a period when the economic returns to a college education have 
possibly doubled (see e.g. Goldin and Katz, 2008). The lack of expansion in 
postsecondary education is part of the reason for the U.S. falling behind in the 
fraction of population that are college graduates, what the President points to as 
motivation for his call to increase the number of college completers. 

Contrast these numbers with the annual enrollment growth rate at for-profit 
postsecondary institutions. The comparable average annual growth rate at these 
schools has been 10.1 percent over the past 30 years. Only this small portion of 
postsecondary schooling has grown as the demand for college education has 
increased. We emphasize that the question of quality is the key. If for-profit 
colleges are providing students with education and skills that lead to positive 
economic benefits after accounting for costs, then this growth in education capacity 
is an important positive development that should be encouraged for the good of 
students and of the economy. If not, then this growth is something to be concerned 
about. In that case, we need to learn more about why the high-quality programs are 
not expanding to meet the needs of the many students who would benefit from 
them. 
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ineligible and restricted. After describing the baseline results, we 
discuss school and student responses to the rule that might affect the 
number of students affected. We then describe some criticisms of the 
Department's analysis of school and student responses to the rule, 
which we believe are too optimistic. After this discussion, we present 
our estimates of how many fewer students would enter 
postsecondary schooling over the next decade as a result of the 
proposed rule. We conclude the section with a discussion ofthe 
possible unintended discriminatory incentives that we worry could be 
created by the proposed rule. 

A. Description of the data collected to conduct the analysis 

To assess the possible impact of the proposed gainful employment rule, we 
collected data from for-profit colleges. In February 2010, we sent out a request to 
all members of the Career College Association to share their 2006-2008 Cohort 
Default Rate (CDR) loan-level files, as well as several other data elements that we 
expected schools might have on their individual student records. 

We received responses from 308 schools (identified by OPEID's), 
representing approximately 450 campuses, including information on approximately 
10,000 programs and more than 600,000 students. While there is no way to tell for 
sure that the sample is perfectly representative, the coverage is remarkably large, 
accounting for more than one-fifth of all students in for-profit colleges. The size of 
the sample relative to the population we wish to measure suggests the results are 
likely to be quite informative of students in the for-profit postsecondary sector. 
These data include loan amounts and repayment status - including whether loans 
are repaid in full, in deferment or forbearance - as well as whether the student 
completed her program, and for most students a total loan amount inclusive of 
federal, other governmental and institutional loans. For students for which we only 
observe federal loans, we inflate the loan amount by 1.47, the ratio of total loans to 
federal loans among students at for-profit colleges who took out federal loans, as 
reported in the 2008 NPSAS.9 

These data allow us to calculate most elements of the proposed gainful 
employment rule fairly precisely. In some cases, we can calculate inputs into the 
formula more correctly than was done in the Department's own analysis. For 
example, we are able to calculate repayment rates at the program level, rather than 
the institution level as the Department was forced to do. As we discuss below, this 
detail may cause the Department's analysis to underestimate the fraction of 
programs with low repayment rates in each year. 

In two ways our data are less than ideal. First, though we have very detailed 
data on individual Title IV loans, there is some detail we are missing that would be 
used to calculate repayment rates exactly as specified in the NPRM. We observe 

9 Source: NPSAS, 2008. 
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respective fractions of students in each program have zero loans. 1o We calculate the 
annual loan payment for a loan of that amount with a 6.8 percent annual interest 
rate and a 10-year repayment length. We then compute the ratio of this amount to 
the annual early career earnings we estimate for the program from the CPS data. 

To calculate repayment rates we use the individual loan data from the CDR 
files. For each loan we observe the loan amount and its status. Loans amounts 
reported as paid in full and in repayment are counted in the numerator. These loan 
amounts plus those reported as in deferment, forbearance and consolidated but not 
paid in full are counted in the denominator. As we describe above, loans reported as 
being in "repayment" in the CDR include loans that are delinquent and/or for which 
principal is not being paid down yet. For this reason we overestimate repayment 
rates. To address this problem with our data, we compare our average repayment 
rate with the average repayment rate reported by the Department of Education for 
for-profit schools. Because the Department's average is 86 percent as large as our 
average, we conduct separate analyses after multiplying each program's repayment 
rate by 0.86. 

B. Baseline results 

Our first set of baseline results is shown in Table 4. We estimate that 7.1 
percent of programs in our data would be in the ineligible category if the proposed 
rule were applied. An additional 11.3 percent of programs would be restricted. The 
programs in our data are of varying sizes such that the fraction of programs in each 
category is not equal to the fraction of students in failing or restricted programs. If 
we count the number of students in programs in each category, we find that 7.5 
percent of students in the for-profit programs in our data are in programs that 
would fail the proposed test. An additional 19.6 percent of students would be in 
restricted programs. 

10 In the NPRM, the Department discusses the importance of measuring median debt including all 
graduates, not just those who have debt. However, in the Department's analysis of the rule's impact, 
only those with debt appear to be counted. It is important that if a rule based on median debt were 
adopted all graduates are in fact included in the calculation of the median. 
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While the Department's analysis reported in the NPRM shows a 5 percent 
failure rate of programs, this analysis is not based on a sample of for-profit 
programs. In fact, more than half of the programs analyzed by the Department of 
Education are not for-profit programs. As the Department of Education recognizes 
that most of the impact of the rule will fall on for-profit co lleges. the inclusion of so 
many not-for-profit schools in the analysis is puzzling. The resulting estimate of a 5 
percent failure rate is misleading. 

The Department has subsequently reported that the failure rate among for­
profit programs in the ir data is 16 percent, though we think this number refers to 
the fraction of students, not programs.11 Because our ana lysis focuses on for-profit 
schools and scales the effect by the population of students in for-profit programs, 
t his 16 percent failure rate is the relevant one. Alarmingly, if one ca lculates the 
fa ilu re rate using the data on Missouri programs that the Department made public, 
26 percent offor-profit programs fail the test, and an additional 30 percent of 

11 See: htlp:IlWWW2.ed.eov/policy/hlebered/reelbearulemakjngI20Q9/ge.[aq.pdf. The 
Department/ater clarified that this is 16 percent of students. 
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There is also a question of what effect restricted status would have on the 
ability of a program to attract students. It seems at least possible that having such a 
label on a program could discourage enrollment. If this was to happen and 
restricted programs were to shrink or even close as a result, our estimates could be 
too low. 

We are interested in the effect of the rule not just on current programs and 
students, but also on access for students going forward. To predict the number of 
students affected over the next decade, we calculate the number of students 
entering for-profit programs nationally each year. We then apply the average 
annual enrollment growth rate over the past 20 years for the for-profit sector to this 
number. It is then necessary to apply the estimated fraction of for-profit students 
affected by the gainful employment rule. The preceding discussion points out that 
an estimate is needed for the effect of school and student responses. 

D. 	 Some specific criticisms of the department's analyses regarding student 
responses to the rule 

The Department presents several scenarios of the projected impact ofthe 
NPRM on students. These scenarios are based on assumptions about the choices 
and ability of students in affected programs to complete, switch programs, transfer, 
or leave education. Since no regulation of this type has ever been implemented it is 
difficult to predict what type of response students will have, but there are several 
assumptions that the Department makes that do not seem plausible. 

The Department assumes in most scenarios that only around 10% of 
students in impacted programs will leave education. All other students are assumed 
to either complete programs, transfer, or switch programs. Given the fact that the 
student has chosen a particular program in a particular location in which to enroll, 
the Department's transfer rates implicitly assume several factors about the student 
and available programs. First, this assumes that students are able to find a 
comparable program in the same field at either the same institution or a different 
institution. Second, since it is unlikely that the same institution has a comparable 
program in the same field of study, this implicitly assumes that there are other 
institutions where the student could enroll that are equally as convenient for the 
student to attend. Third, this assumes that the student will be accepted into the 
transfer program if that program does not have open enrollment. Fourth, if 
comparable programs in the same field are unavailable this assumes that students 
are willing to change their field of study when their program fails and can therefore 
transfer to any other program that remains eligible. 

Given that students have considered their options for education and 
employment before choosing a program, it seems reasonable to believe that most 
students would like to continue in their chosen field, especially in the for-profit 
sector where many students are currently working in their chosen field while 
attending school. However, the Department assumes up to 50% of students will 
choose to switch programs. It also seems unlikely that most students will have 
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Table 6 

Estimated Number of Students Impacted by 2020 


Median Loan Based on Graduates 

CPS Average Earnings by CIP and Program Length 


Number of Number of Non- Number of 
Total Number of Female Hispanic Black Hispanic Number of 

Students Students Students Students Asian Students 
Year Impacted Impacted Impacted Impacted Impacted 

Assumes - No Program Replacement for Ineligible Programs and No Growth for Restricted Programs 

2011 126,721 85,335 21,963 20,691 5,997 
2012 173,609 115,774 30,888 28,580 7,759 
2013 188,887 125,962 33,606 31,095 8,442 
2014 205,509 137,047 36,564 33,831 9,185 
2015 223,593 149,107 39,781 36,808 9,993 
2016 243,270 162,229 43,282 40,047 10,873 
2017 264,677 176,505 47,091 43,571 11,829 
2018 287,969 192,037 51,235 47,406 12,870 
2019 313,310 208,937 55,744 51,577 14,003 
2020 340,882 227,323 60,649 56,116 15,235 

Total Students Impacted 2,368,426 1,580,257 420,803 389,723 106,188 

Total Students Impacted - Assume 
25% Continue in Education 1,776,319 1,185,193 315,602 292,292 79,641 

Total Students Impacted - Assume 
50% Continue in Education 1,184,213 790,129 210,402 194,861 53,094 

Note: The number of impacted students assumes that the eeA data is representative of all for-profit schools, 
that for-profit schools will continue to grow at 8.8% per year (the growth rate over the last 20 years), and 
the relative student composition does not change during this period. 

The estimated numbers of students who would not receive postsecondary 
education over the next decade are shown in Table 6. Our most conservative 
estimate, which assumes half of the potentially affected students attend college, is 
that more than 1.1 million students will be restricted access because of the 
proposed rule. Because female, Non-Hispanic Black, and Hispanic students are 
disproportionately represented at for-profit colleges, the numbers are particularly 
large among these groups. The estimates from this scenario imply approximately 
790,000 fewer female students, more than 210,000 fewer Non-Hispanic Black 
students, and more than 190,000 fewer Hispanic students may attend college as a 
result of the rule. 

If 25 percent of potentially affected students attend college despite the 
effects of the rule, the numbers are larger, of course. In that case, we estimate that 
more than 1.7 million students' college enrollment would be impacted, including 
more than 1.1 million female students, approximately 315,000 Non-Hispanic Black 
students, and more than 290,000 Hispanic students. 

If there were no net effect of school or student responses, the number of 
students affected would of course be even larger. These estimates imply upwards of 
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Table 7 

Estimated Number of Students Impacted by 2020 


Median Loan Based on Graduates 

CPS Average Earnings by CIP and Program Length 


Number of Number of Non- Number of 
Total Number of Female Hispanic Black Hispanic Number of 

Students Students Students Students Asian Students 
Year Impacted Impacted Impacted Impacted Impacted 

Assumes ­ No Program Replacement for Ineligible Programs and No Gro'tdh for Restricted Programs 

Total Students Impacted - Assume 0% of Students in Impacted Programs Continue in Education 

Assume 0% Restricted Programs Shut Down 2,368,426 1,580,257 420,803 389,723 106,188 
Assume 10% Restricted Programs Shut Down 2,694,434 1,773,670 488,299 448,564 117,424 
Assume 25% Restricted Programs Shut Down 3,183,445 2,063,788 589,542 536,827 134,278 
Assume 50% Restricted Programs Shut Down 3,998,465 2,547,318 758,282 683,930 162,369 
Assume 75% Restricted Programs Shut Down 4,813,484 3,030,849 927,021 831,034 190,460 
Assume 100% Restricted Programs Shut Down 5,628,504 3,514,379 1,095,761 978,138 218,550 

Total Students Impacted - Assume 25% of Students in Impacted Programs Continue in Education 

Assume 0% Restricted Programs Shut Down 1,776,319 1,185,193 315,602 292,292 79,641 
Assume 10% Restricted Programs Shut Down 2,020,825 1,330,252 366,224 336,423 88,068 
Assume 25% Restricted Programs Shut Down 2,387,584 1,547,841 442,157 402,620 100,709 
Assume 50% Restricted Programs Shut Down 2,998,849 1,910,489 568,711 512,948 121,777 
Assume 75% Restricted Programs Shut Down 3,610,113 2,273,136 695,266 623,276 142,845 
Assume 100% Restricted Programs Shut Down 4,221,378 2,635,784 821,820 733,603 163,913 

Total Students Impacted - Assume 50% of Students in Impacted Programs Continue in Education 

Assume 0% Restricted Programs Shut Down 1,184,213 790,129 210,402 194,861 53,094 
Assume 10% Restricted Programs Shut Down 1,347,217 886,835 244,149 224,282 58,712 
Assume 25% Restricted Programs Shut Down 1,591,723 1,031,894 294,771 268,413 67,139 
Assume 50% Restricted Programs Shut Down 1,999,232 1,273,659 379,141 341,965 81,184 
Assume 75% Restricted Programs Shut Down 2,406,742 1,515,424 463,511 415,517 95,230 
Assume 100% Restricted Programs Shut Down 2,814,252 1,757,190 547,880 489,069 109,275 

Note: The number of impacted students assumes that the eeA data is representative of all for-profit schools, 
that for-profit schools will continue to grow at 8.8% per year (the growth rate over the last 20 years), and 
the relative student composition does not change during this period. 

To show how important this question is, above we present estimates of the 
reduction in students going on to college over the next decade under different 
assumptions of the fraction of restricted programs that shut down. The table 
reports estimates based on the three different assumptions about the percent of 
potentially affected students that attend college (zero, 25, and 50 percent). 

Beginning with the assumption that 50 percent of potentially affected 
students attend college, if 10 percent of restricted programs shut down each year, 
our estimate of the number of students affected over the next decade increases from 
1,184,213 to 1,347,217. If 25 percent of restricted programs shut down each year, 
we estimate that almost 1.6 million fewer students will attend college over the next 
decade as a result of the proposed rule. If we assume that 50 percent of restricted 
programs shut down each year, we estimate that nearly 2 million fewer students 
will attend college over the next decade as a result of the proposed rule. Finally, if 75 
percent of restricted programs shut down each year, we estimate that 
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attract. If this were to occur, it is possible that there could be a disproportionately 
large decline in enrollment among racial and ethnic minority students. 

Returning to a theme we have emphasized throughout our comment, 
whether a reduction in enrollment is good or bad depends not on whether those 
students would have had to borrow large amounts to attend school. (If this were 
the case, it would always be good policy to discourage low-income students from 
attending college.) Rather, it depends directly on whether the students in question 
would have gained more from the education than the costs. We hope that if a rule 
resembling the one proposed is implemented, special attention is paid to the net 
effects on access and enrollment by low-income students. 

Part III. Concerns about the implementation of the rule 

In this section, we describe a number of concerns we have 
regarding the implementation of the proposed rule. The concerns we 
describe are not exhaustive. A major concern relates to the way small 
sample sizes are likely to have important effects on the metrics in the 
formula. As we describe, many programs are quite small, leading us 
to worry that debt to earnings ratios and repayment rates will be 
calculated from small samples. Another set of concerns relates to the 
use of social security or IRS earnings data from the graduates of 
programs. In addition to the small sample problem just mentioned, 
the use of these data to measure earnings introduces a number of 
measurement concerns. Other concerns include the way in which the 
Department assumes the rule will affect tuition levels, the way 
repayment rates are measured, and the effect of macroeconomic 
conditions on the debt to earnings ratio and repayment rates. 

A. Concerns regarding small programs and small sample sizes 

One particular concern we have regards the treatment of small programs. 
Because the rule is based on statistics measured from the students enrolled in or 
completing a program, the repayment rates and debt to earnings ratios are likely to 
vary significantly from year-to-year in programs with low numbers of students or 
graduates. Such fluctuations are unlikely to be related to the quality or actions of 
the program; the choices or luck of a few students could cause these ratios to change 
significantly. 

To illustrate this point, the table below shows the fraction of programs with 
very high and very low repayment rates, separately for programs with 10 or fewer 
students and for programs with more than 10 students. Among larger programs, 0.1 
percent have repayment rates of90 percent or above, while 1.2 percent have 
repayment rates of 10 percent or below. The fraction of programs with very high or 
very low repayment rates is much larger among small programs. Among programs 
with 10 or fewer students, 21.9 percent have repayment rates of90 percent or 
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For this analysis, and unless otherwise noted throughout the comment, we 
define a program to be a specific 6-digit CIP code at a particular campus of a school 
(defined by OPEID) and of a particular length (less than 2-year, 2-year, 4-year, 
greater than 4-year). As the table shows, more than half of programs have 5 or 
fewer students exiting over this three-year period. Nearly two-thirds have 10 or 
fewer students that would appear in the calculations. While the Department may 
mean to define a program more broadly, we suggest that the definition be made 
clearer. The possible impact of the rule, and how many programs are arbitrarily 
deemed ineligible or restricted, will depend on how programs are defined. 

While we think actual programs are likely not this small, these are the 
sample sizes that would be relevant for the rule if a program is defined at the 6-digit 
CIP level as the Department has indicated. We suspect that one reason there are so 
many small programs defined this way is that the 6-digit CIP code is detailed enough 
that students taking most classes together but with different concentrations are 
listed as being in different detailed areas of study.13 

We suggest that the Department address the problem of small sample sizes, 
and specify precisely the way in which programs are defined. As programs are 
currently defined, small sample sizes have the potential to cause programs to fail or 
be restricted arbitrarily. 

B. Concerns regarding the use of social security or IRS earnings data 

We believe that the use of social security earnings, on its own, will be 
problematic. First, all of the problems described above related to the small sample 
sizes and small programs will affect the earnings measure calculated from actual 
earnings data. Averages or medians calculated from small samples are likely to vary 
widely from year to year. This year-to-year variation is unlikely to be related to the 
quality of the program from which the students graduated, but can cause programs 
to move from eligible to restricted or ineligible according to the rule. 

A second fundamental problem is that, to our knowledge, neither social 
security nor other IRS earnings data include information about the number of hours 
or weeks worked by the individual. In contrast, the Current Population Survey, the 
source data for the Bureau of Labor Statistics (BLS) earnings statistics, collects 
information about the number of weeks each person worked during the year, and 
about the usual number of hours each person works per week. Without information 
on weeks or hours worked, it is not possible to tell the difference between someone 
who got a job halfway through the year that pays $1,000 per week and someone 
who worked for the whole year at a job that pays $500 per week. The total annual 
earnings for both workers would be reported in the social security earnings data as 
the same amounts. However, the former worker is likely significantly more skilled, 

13 If programs were not divided by campus, the cumulative distribution of program sizes is as 
follows: 1-5: 48.5%; 6-10: 55.6%; 11-25: 65.2%; 26-50: 73%; 51-100: 80.7%; 101-250: 90.9%; 251­
500: 96.1%; >500: 100%. 
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reductions in student loans. In addition, for institutions for which the 90/10 rule is 
binding it may not be possible to reduce tuition without increasing tuition for some 
other program. 

We are concerned that instead the rule could lead schools to end open 
enrollment policies. In place of open enrollment, the rule could lead schools to 
restrict enrollment to those students who can fund the education through their 
personal resources, or who have individual characteristics that have been shown to 
be highly correlated with labor market success and loan repayment. In this way the 
proposal carries the strong possibility of limiting access to those students whom the 
Title IV program was intended to assist. 

D. Concerns with the loan measurement and implementation 

Throughout the NPRM the Department underscores its concern that students 
are taking on too much debt. However, nothing in the proposal addresses students' 
access to Title IV loans. The rule focuses primarily on the part of the problem that 
schools cannot control (i.e. how much students borrow, and the choices they make 
about how to structure their loans), and not enough on the parts over which they 
can have some control (i.e. the increases in earnings their students experience after 
completing their programs, graduation rates, and employment rates after 
graduation). 

In addition to this general criticism of the rule, we point out here some 
specific ways in which details of the rule may have unintended consequences. First, 
the introduction of numerous ineligible and restricted programs may result in 
students taking on more debt rather than less. While the department has made 
some provisions for those students who are currently enrolled in a program deemed 
"ineligible", it seems likely that many of those students will choose not to remain in 
those programs. In fact, the Department's own estimate of the impact of the 
proposed gainful employment rules anticipates students will transfer to other 
programs. It is reasonable to expect that when students change programs, 
particularly if they enroll in a new institution, the length of time they spend in 
school will increase, thereby increasing the debt a student incurs. 

Furthermore, how the Department treats the debt of those students who 
transfer programs is not the same for all students. It appears that based on the 
current rules students who transfer to a different program within the same 
institution would carry, from the institution's perspective, the existing debt with 
them. In contrast, students who transfer to a different program at a different 
institution would, from the new institution's perspective, come with a "clean slate" 
with respect to the measurement of her debt at the institution. It is possible that this 
inconsistent treatment of prior loans could result in institutions restricting access of 
those wishing to move from a restricted or ineligible program, to an eligible 
program within the same institution. This possible denial of access would not 
benefit the student or lead to lower loan burdens. 
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Table 10 

Average Repayment Rate 


by Pell Category 


A-..erage of 
Percent Estimated Number of 

Pell Repayment OPEID 
Category Rate Observations 

0-20% 61.5% 649 

20-40% 53.0% 1,617 

40-60% 43.5% 1,332 

6G-80% 34.3% 975 

80-100% 31.6% 676 

As previously discussed, for-profit institutions tend to serve students who 
have traditionally been denied access to postsecondary education, including Pell­
eligible students. Given the high percentage of low-income and low-wealth students 
at for-profit schools, it is not surprising to find lower repayment rates within these 
institutions. For an institution, one method of increasing repayment rates is to limit 
the number of at-risk students they enroll. We are concerned that an unintended 
consequence of the rule could be for schools to cease open enrollment policies, and 
to avoid admitting students likely to borrow large amounts. As we have emphasized 
throughout our comment, if these students would have attended a program that 
would have offered them large returns, restricting them from attending is not in the 
students' interest. 

E. The proposed rule does not account for macroeconomic conditions, 
which are likely to influence the indicators in the formula 

When evaluating a particular program it should be the quality of the program 
that should be measured, not the cost or short-term post-completion earnings. As 
we initially stated, the cost of a program for an individual is only "too" high when 
the costs exceed the lifetime benefits for the individual. The department's attempt 
to measure quality based on repayment rates and debt-to-income ratios is too 
highly correlated with the broader economy for which no institution can predict or 
control. Simply based on changes in macroeconomic conditions a program can 
move from eligible to ineligible, with no change in the quality of service being 
provided. When the economy is "booming" there may be poor-quality programs 
that meet the thresholds recommended by the department, and when the economy 
is in a recession high-quality programs will fail to meet the thresholds 
recommended by the department. 

F. New programs may face significant barriers, limiting the potential for 
growth of the education sector 

According to the NPRM, institutions would have to apply for approval of new 
programs if the program wishes to be eligible to receive Title IV aid. Approval 
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If such a calculation were logistically difficult, an alternative would be to 
calculate debt payments assuming a 15- or 20-year repayment period. All students 
have the option of choosing to extend the loan period of Title IV loans, to different 
lengths that depend on the size of the loan. The allowed length that corresponds to 
each student's loan size could be used, or the average allowed length could be used. 

2. The option of using publicly available data to compute earnings, in addition 
to a measure of actual earnings, should be brought back to the proposal. 

The rule that was proposed in January of 2010 included a measure of 
earnings that was based on Bureau of Labor Statistics estimated earnings, as well as 
the option for schools to submit their own data on actual earnings of their 
graduates. We applaud the Department of Education in their attempt to improve the 
measure of earnings through the use of administratively collected individual 
earnings for the students that attended each program. Unfortunately, as we 
describe above, these data also have shortcomings (e.g. the inability to distinguish 
between full-year and part-year workers, small samples from which to estimate 
averages or medians, possible underreporting of earnings by self-employed 
workers). 

While we were critical of particular details regarding the BLS earnings 
estimates that were proposed in January 2010, the use of a publicly available data 
source has some advantages relative to what is currently proposed. Because the 
two methods have different strengths and weaknesses, we suggest the Department 
of Education considers basing their estimate of earnings on both sources of data. 
One possibility would be to allow schools to choose which of the two methods to use 
each year. This would protect, for example, against the year-to-year fluctuations in 
the actual earnings measure that are likely to occur for small programs in particular. 

3. The allowable debt to earnings ratio should relate to the length of the 
program. 

In theory, actual earnings should be higher for students who complete longer 
programs. Given the small size of many programs, we are concerned that the small 
samples from which averages or medians are calculated will not appropriately 
capture the true relationship between program length and earnings. For this 
reason, we suggest that the Department of Education consider adopting different 
debt to earnings ratio standards for different length programs. 

In addition, if the Department of Education elects to use a measure of 
earnings based on the BLS data, as it proposed in January of 2010, we suggest that 
adjustments be made to those numbers to account for the fact that on average 
students who complete more years of college earn more. 
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repayment rate moves dramatically from high to low because it is based on the 
experiences of a small number of students. It would be misleading to prospective 
students to tell them that this program has a low repayment rate, without informing 
them what this assessment is based on (i.e. that it is based on a small sample and 
that two years ago the repayment rate was high). 
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One possibility is that some young people might not actually benefit 
from going to college. The rate of return we have estimated may not 
be applicable to some young people who do not currently attend or 
complete college. The average wage gap between college and high 
school workers may, therefore, overstate the returns to those on the 
margin of going to college. But that possibility appears not to be the 
case. 

Recent estimates of the rate of return to a year of schooling have used 
"natural experiments" from policies that have increased access to 
college, changed college tuition subsidies or merit aid, and altered 
compulsory schooling laws. These carefully executed studies using 
plausibly exogenous variation in educational attainment find high 
rates of return to further schooling. Because these returns would 
accrue to the marginal youth affected by such policy interventions, 
often an individual of modest means, they reinforce our conclusion 
that returns could be extremely high for many individuals currently 
not finishing college or even not finishing high school. (Goldin and 
Katz, 2008, p. 336.) 

Dr. Carnevale also suggests that it does not make sense to base educational 
investment decisions on lifetime earnings for older students. Again, this is incorrect. 
It is true that the lifetime benefit from education that will accrue to an older student 
is smaller because there are fewer years before retirement in which they will get 
benefits. However, these students should still compare the future lifetime earnings 
gains, properly discounted, to the discounted costs of education. For these students, 
as for any others, basing educational investment decisions on expected earnings in 
the few years following completion of the schooling would lead to suboptimal 
decisions. 

Furthermore, this point does not affect the simplest argument we make 
relating the return to education to advisable debt limits. If it is the case that a two 
year college education causes annual earnings to rise by 10 percent peryear, a 
student spending 8 percent of his annual earnings on student loan payments is 2 
percent better off for the 10 years he repays the loan, plus the full 10 percent better 
off for all remaining years after the loan is repaid. This is true regardless of the age 
of the student, so long as the return per year is the same. There is no research of 
which we are aware showing that the returns to education, on an annual basis, are 
lower for older students. 

Dr. Carnevale also puzzlingly argues that "lifetime earnings should not be 
taken into account because it is unreasonable to ask individuals to be burdened by 
student debt over their lives; there should be a point where the student reaps the 
gains." If a student takes on student loan payments that are less than the total 
annual return to the education those loans support (e.g. 8 percent per year of 
schooling, and two years of college implies a 16 percent per year increase in 
earnings), that student reaps the gains in every year. This is true to a lesser extent 

45 




Comments of the Career 

College Association 


Docket ED-2010-0PE-0012 

September 9, 2010 

CCA 

C.. . .. Coli.,. ~"OCII!o;; 

Comments of the Career College Association on Docket Number Ed-2010-0PE-0012 



TABLE of CONTENTS 


Part One: The Department of Education Lacks Authority To Promulgate The Proposed 
Regulations, Which Are Not Authorized By The HEA, Conflict With The HEA, Violate 
Due Process, And Are Arbitrary And Capricious 

I. 	 Summary of Legal Argum ents .. . . . . . .. .. . . .. . . ..... . .... . . ... .. .. .. .. ... .. .. ... . ... ..... . .. .... 7 


II. 	 Background . .. .. . . . . ..... . .. . ... . ...... .. ...... . . ... .. .. ...... .•. •. ... . ...... .. . .• . . . . .. ... . . ......8 


A. 	 Statutory Background .... . . . . ..... . . . ... . .......... . ....... .. . ... ........ .. .... , . . .. .... .... 8 


B. 	 T he Proposed Regu lations ... . ... . .. .... ... . . . . .. . .. .. .. . .......... .. ... . ............ .. .... 9 


I . 	 The Debt-To-Income And Repayment-Rate Measures . . . ... . . .. . .. ..... .. ....... 10 


2 . 	 The Benchmarks For "Gain ful Employment" . .. .... . . . . .. ..... . . . , .. . . .... ...... . 11 


3. 	 Regulation of Tuition Prices . . .. .. .. .... . .. .. . .. ... ... . . . .. . . .. .... .. . . . .. ... . ...... .. 11 


4. 	 Regulation of Additional Programs .... . .. . . . . . .. . ... ... .. ...... . . . .. ... .. . . .. . ..... 1 I 


III. 	 The Department Lacks Authority To Promulgate The Proposed "Gainful 

Employment" Regulations, Which Confl ict With The Higher Education Act.. .... .. . 12 


A. 	 Absent Express And Specific Authorization , The Department Cannot Alter The 


Comprehensive Set Of Financial Aid Eligibility Requirements Imposed By 


Congress ....... ... ..... . ..... . .. .... . ... .. ... .. ....... . .. . ...... .. ..... . ........ ... .. ........ 12 


I. 	 General Requirements for Inst itutions .. .. .. .. . .. .......... ... . ... .. .. ... .... .. ...... 13 


2 . 	 Program Requirements ... .. .. . ........................... .. .. . . ................ . . ..... 13 


3. 	 Existing Debt and Cost Limitations .. .... ......................... . ........ . .... .. .. 13 


a. 	 COhOl1 Default Rates .. ...... .. .. .. . ............. ...... ... .......... .... ....... 14 


b. 	 Borrowing Caps .. .... . . ..... ... .... ... .. . .. . . . .... ............ ...... ... ....... 14 


c. 	 Individual Debt Reli ef .. ... .. . .... .. .. ... ..... .. .. .. ......... .... .... ... ...... 15 


d. 	 Borrower Education .. .. ... . ........... . ... ...... .. .... .. . .. .... . .. .. .... .... . 15 


e. 	 Cost Disclosure .... . .. ...... . ... .. . .. ... . . .. .... .... .. ..... ....... ..... .. ...... 16 


4. 	 Congress Has Not Adopted The Limitations Proposed By The Department .. 16 


Career College Association I Docket ED-2010-0PE-0012 



III. 	 The Depal1ment Assumes A Paternalist ic Att itude Towards Students Choosing 

Private Sector Institutions . . ... . . . .......... . . .... ... . . . ....... . ....... . . . ................. . ...38 


IV. 	 Postsecondary Institutions Are Subject To Multiple Levels OfOversight. .... ... .. . .. .39 


V. 	 The Department States The Proposed Rule Is To Address Growing Concerns OfThe 
Unaffo rdable Debt Students Incur And To Measure If Incurred Debt Is Reasonable.40 

VI. 	 The Repayment Rate Calculation Is Unauthorized And Severely Flawed ...... , ... . .. . 42 


A. 	 Fundamental Flaws With The Proposed Repayment Rate Calculat ion .... ........ .43 


B. 	 The Department'S Plan Would Count Students Us ing Congressionally-Authorized 

Loan Management Plans Against The Institution ........ .... ...... . .................. .43 


C. 	 Repaymelll Rates Are A Reflection OrThe Sociodemographics OrThe Student 

Body. Not The Qua lity Of Tile Institution .... ........ .... .................. . .......... .45 


D. 	Small Numbers Of Borrowers Skew Thc Calculations .......................... ... .. .45 


E. 	 The Th resholds Were Arrived At Arbitraril y .... .. ...... .. ............................ .46 


VII. 	 The Debt-To-I ncome Ratio Has Severa l Flaws And Is Not Penn itted Under The 

Higher Education Act. .. . ....................................... . ..... .. ........ ... ..... . ......46 


A. 	 Institutions Will Be Ileid Accountab le For Debt Over Which They Have No 

Contro l ... ... ..... .. ... . ................................. .... .. ..... ... ... ..... .. ..... .. . . .. .. 47 


B. 	 The Calculation Assumes A IC-Year Repayment Rate For All Student Loans .. .47 


C. 	The Proposed Rule Would Use Starting Salary Figures ................. .. .... ...... ..48 


D. 	 The Proposed Calculat ion Will Deny In stituti ons The Due Process Afforded To 


Them Under The Law . . . ..... . .. . ... . ... .... .............................................. .49 


E. 	 Students In In-School And Military Deferments. As Well As Other 

Congress ionally Establi shed Debt Management Programs. Are Not Excluded 


From The Calcu lation ... . .... .............. ... .. ...................... .. ............ .......50 


VI II. The Department Proposes To Assume New Oversight Functi ons Of Institutions 


Without The Authorization Of Congress ..... .. ... . . .... . . . ............ . .................. . . 50 


Career College Association I Docket ED-2010-0PE-0012 

http:Reasonable.40


Part One: The Department Lacks Authority To Promulgate The Proposed 

Regulations, Which Are Not Authorized By The HEA, Conflict With The 


HEA, Violate Due Process, And Are Arbitrary And Capricious 


I. Summary Of Lega l Arguments 

The Career Co llege Association (CCA) strongly believes Ihal the Department of Ed ucation lacks 
authority to promulgate the "gain ful employment" regulations proposed in the notice of proposed 
rulemaking (NPRM) issued on July 26, 20 10. See 75 Fed. Reg. 43616 (July 26, 201 0) . The 
proposed regulations are invalid- and thus beyond the Department's authority- for four 
independent t·easons: 

First, the proposed regu lations are not authorized by the Higher Education Act (HEA) and 
connicl with the Act. The Department proposes to enact a new sel ofTitie IV financial assistance 
eligibili ty requirements for proprietary institutions and certa in vocational in sti tutions. The 
proposed regulations would impose new limits on student debt in the fonn of maximum debt-to­
income ratios and required loan repayment rates for recent graduates of programs at those 
insti tuti ons. By regulating debtlcvels, the proposed regulations would also have th e effect of 
regulating tuition costs, a primary factor in determining dcbt levels. Bul Congress has neither 
imposed these debt and tuition limits nor authorized the Department to adopt them unilaterally. 
In the HEA, Congress has carefully and com prehensively addressed the Title IV financial aid 
eli gibili ty requirements for institutions, programs, and students. It has specifically addressed 
max imum student debt leve ls and institutional loan default rates. But Congress has declined to 
impose the new requirements the Department proposes, and it has not granted the Department 
the authority to override-or even augment-the ex isting requirements by regu lation. Implicitly 
recognizing that it is acting beyond any express congressional authorization, the Department 
purports to impose its new eligibility requ irements as part ofa convoluted "definition" of th e 
term "gainful employment." But the Department's approach cannot be squared with the pl ain 
meaning of that tenn . Whether ajob itse lfis "gainful" has no relation to student debt levels and 
loan default rates. "Gainful" employment is simply employment that pays. The new definition of 
"gainful employment" that the Department proposes is thus contrary not only to the entire 
scheme of the HEA but also to the plain lang uage of th e statutory provision on which the 
Department rei ies. 

Second, the proposed regu lations viol ate due process because they do not permit regulated 
insti tutions to access the data underlying the Department's detennin at ions. Although the 
regulations allow the Department to terminate a program ' s eligibil ity lor federal loans if its 
graduates' debt-to-income ratio is above a cettain limit, the Department is forbidden from 
sharing with programs the critical data supporting sllch a determination . Specificall y, the primary 
information thai the Department lIses to calculate debt-to-income ratios is the average annual 
earnin gs ofa program's graduates. Yet, the Depanment will not provide programs with th e 
individual earn ings data used to ca lculate that average. The Department's failure to do so would 
deprive programs ofa meaningful opportunity to contest adverse determinations by the 
Department. 

Third, the proposed regulations are arbitrary and capricious and contrary to law because they 
impose new consequences based on past decisions by institutions. Although Congress has 
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(A) provides on eligible program oftraining to prepare students 
for gainful employment in a recognized occupation; 

(8) meets the requirements of paragraphs (I) and (2) of section 
1001 (a) of this title ; 

(C) does not meet the requirement of paragraph (4) of section 
100 I (a) ofthis title; 

(D) is accredited by a nationally recogn ized accrediting agency or 
association recognized by the Secretary pursuant to part Gal' 
[Title] IV of this chapter; and 

(E) has been in existence for at least 2 years. 

/d. § 1002(b)( I)(emphasisadded). 

Of principal importance for present purposes is the highlighted language above: "provides an 

eligible program ojtraining to prepare students for gainfUl employment in a recognized 
occupation." 20 U.S.C. § 1002(b)(I)(A) (emphas is added). Th is is the statutory basis for the 

Department's proposed gainful employment regulation. That language also appears in § 
I 002(c)(I)(A), whi ch defines a "postsecondary vocationa l" institution, and in § 100 I (b)( I), 
wh ich defines certain public or nonprofit institutions of higher learning that do not offer a 

bachelor's degree (n01' provide at least two years of credit toward a bachelor's degree) but do 

offer a program of not less than one year. 

Once a school has qualified as an institution of higher education, it must adhere to numerous 
requirements imposed on participating institutions. See infra § III(A). Additionally, each 
program at the school must satisfy a separate set of congressional ly mandated criteria. These 
criteria consist primari ly ofclock hour and weeks of instruction requirements based on the leve l 
of instruction (associate degree, graduate, or professional degree). See 20 U.S.C. § I088(b). 

B. The Proposed Regulations 

In the NPRM, the Department announced potential new program requirements that for-profit 
(and certain nonprofit and public) postsecondary institutions must meet before students in the 
affected program can access fede1'81 student financial aid. See 75 Fed. Reg. 43616. In the 
NPRM, the Department acknowledged the critical role of th ese institutions. "For-profit 
postsecondary education, along with occupationally specific training at other institutions, has 
long played an important role in the nation 's system of postsecondary education and training. 
Many of the institutions offerin g these programs have recently pioneered new approaches to 
enrolling, tcaching, and graduating students." Id. at 43617. Indeed, these programs "supportD 
President Obama's goal of leading the world in the percentage of college graduates by 2020," 
and that goa l "cannot be achieved without a healthy and productive higher education for-profit 
sector." Id. Nonetheless, the NPRM si ngled out these insti tuti ons for onerous requirements thai 
wi ll substantially affect the circumstances under wh ich their students can obtain federal aid. 
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borrower (I) made loan payments during the most recent fiscal year that 

reduced the outstanding principal balance, (2) made qualifying payments 

on the loan under the Public Service Loan Forgiveness Program, as 

provided in 34 CFR 68S.2 19(c), or (3) paid the loan in full. Other 

borrowers who are meeting their lega l obligations but are not actively 

repaying their loans, such as those in deferment or forbearance, are not 

considered to be in repayment. 


75 Fed. Reg. at 436 19; see also 34 C.F.R. § 668.7(b). The repayment rate considers all studen ts 
who have enrolled in a program in the last four years, not just those who graduated. /d. 

2. The Benchmarks For "Gainful Em ployment" 

As a general matter, a program fu lfills the "gain fu l employment" requirement if it satisfies one of 
the three following criteria: (I) it has a repayment rate of at least 35 percent; (2) it has a debt-to­
income ratio of 12 percent or less (under the income measure) or 30 percent or less (under the 
discretionary income measure) for 3YP; or (3) it has a debt-to-income ratio 01'8 percent or less 
(under the in come measure) or 20 percent or less (under the discretionary income measure) for 
P3YI>. 34 C.F.R. § 668.7(a). A program is " ineligib le" ifit fails to meet these criteria. Jd. 
§ 668.7(1). In that case, it "may not disburse any title IV, HEA program fllJ1ds to students who 
begin attending that program after [the program has been deemed in eligib le]." Id. 

I\. program is placed on "restricted" status if it has a repayment I'ate of less than 45 percent and a 
debt-to-income rat io of mOI'e than 8 percent (undcr thc income measure) or more than 20 percent 
(under the discretionary income measure). /d. § 668.7(a)(2). If a program is " restricted;' it must 
[I) "prOVide annua lly to the Secretary" documentation from employers that its curricu lum 
"aligns with recognized occupations at those employers ' businesses" and that ··there are 
projected job vacancies or expected demand for those occupations at those businesses," [2] make 
certa in public disclosures about its students' debt leve ls, and, most impOltantly, [3J limit " HEA 
program recipients in that program to the average number enroll ed during the prior three award 
years ." Jd. § 668.7(e). 

3. Regulation or Tuition Prices 

The proposed regulations thus impose two new types of eli gib ili ty requirements related to 
student debt levels. Those debt limitations, however, are a lso effectively limitations on tuition 
prices. A principa l factor in determining student debt levels is the cost of tuition. That factor, 
moreover, is the only one within the direct contro l of institutions. An institution that does not 
meet the new debt requi rements has only one option: lower tuition in an attempt to lower student 
debt levels. As a result, the proposed regulations wou ld have the effect of regulating lu ition 
prices. 

4. Regulation Of Additiona l Programs 

Fi nall y, under the proposed regulations, when an institution seeks to "offer(] an additional 
program that is subject to" the gainful-employment rules, the institution must submit an 
app lication for the Secretary's approval. 34 C.F.R. § 668.7(g)(I). The app lication must provide 
(I documentation of from an if the new entails a 
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that event, an agency decision to ban grapefruits wo uld be contrary 
to Congress' specific intent. 

Michigan Cilizensforan Indep. Press v. Thornburgh, 868 F.2d 1285, 1293 (D.C. Cir. 1989). 

These principles apply here because Congress has enacted a comprehensive statutory scheme 
govern ing financia l a id eli gibility but has deolined to impose the requirements the Department 
seeks to put in place. 

I . General Requirements For Institutions 

The"e are numerous requirements that an institution must meet in order to ensure that its students 
are eligib le for federal financial assistance . For a proprietary institution of higher education to 
quali fy for parti cipation, it must admit onl y stl,dents who have graduated from a secondary 
schoo l (or the equivalent). 20 U .S.C. § 100 I (a)( I). The institution a lso must be authorized as a 
matter of state law to provide a program o r education in the state where it is located. f d. 
§ 100 I (a)(2). The institution must also be accredited by a nationally recognized accrediting 
agency, id. § I 002(b)(1 )(D), and have been in ex istence for at least two years, id. 
§ 1002(b)(I)(E). Proprietary and vocationa l schoo ls also must meet additional enrollment and 
management standards in order to fall within the definition of an "institution of higher learning." 
See id. §§ 1002(a)(3) (lim itations on Hcorrespondence courses"), 1002(a)(4) (limitations on 
bankruptcy fil ings). 

In addition to satisfyi ng these threshold criteria, institutions also must comply with a host of 
other requirements in order to participate in federal student aid programs. For example, 
Congress mandated that " [fJor purposes of qualifying institutions of hi gher edu cation for 
pru1icipation in programs under [Title IV]," the Secretary a lso must determine the 
"adm in istrative capability and financial responsi bility of an instituti on of higher education." Id. 
§ 1099c(a). Congress prohibited di scrimination by " [i]nsti tuti ons of higher education receiving 
Federal financial assistance." lei. § 1011. Section 1094 alone mandates that institutions comply 
with twenty-nine separate requirements, ranging from adopting certain hea lth and safety 
programs to imposing restrictions on incentive pay. See, e.g., 20 U.S.C. §§ 1094(a)( 10) 
(required drug abuse prevention program), I 094(a)( 12) (mandated campus security po licy), 
I 094 (a)(20) (prohibiting incentive pay based on success in securin g enrollments or finanoia l aid). 
& I 094(a)(26) (disclosure requirements to victims o f c" il1les perpetrated by students). 

2. Program Requirements 

Once a co llege is qualified as an inst itution of higher education fo r the purposes of financial 
assistance, each program at the in sti tution must satisfy an add itiona l set of congressionally 
enumerated requirements. In general, to be eligible for Title IV ass istance, a program must 
require a specified number of hours of study. 20 U.S.C. § 1 088(b)( I). 

3. Existing Debt And Cost Limitations 

Among the scores of eligibility requ irements imposed by Congress are a number of provisions 
specificall y address ing student loan debt and, the closely related variable. the cost of attending 
schools. 
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§§ I 078(b)(1 )(B), I 078-S(d)( 1). On top of those limits, students may take out additional 
unsubsidized Stafford loans: $12.000 annually for graduate and professional students, $2,000 
annually for dependent undergraduate students, and $6,000 annual ly for independent 
undergraduate students during their first two years and $7,000 annually thereafter. Id. § 1078­
8(d)(2), (3), (4). In total, dependent undergraduate students may take out no more than $31,000 
in Stafford loans, while independent undergraduates are limited to $57,500. [d. § 1078-8(d)(3), 
(4). As to r the Perkins loan program, undergraduates are limited to $5,500 ann ually, whi le 
graduate and professional students are limited to $8,000 annually. Id. § IOS7dd(a)(2)(A). In the 
aggregate, graduate and professional students are lim ited to $60,000 in Perkins loans; students 
who have already successfully completed two years of a program of education leading to a 
bachelor'S degree are limited to $27.500; and other students are limited to $11 ,000. Id. 
§ 1087dd(a)(2)(B). Thus, rather than compare debt to income, Congress has elected to consider 
deb! levels a lone. 

c, Individual Debt Relief 

Congress has also taken specific, measured steps to relieve individual borrowers of burdensome 
student loans. The HEA provides for debt relief for individual bon'owers in the form of 
forbearance and income based repayment programs. Most recently- just three years ago­
Congress passed legislation recognizing the need for flexibility to address income disparities and 
potentia lly high debt-to-eamings ratios of graduates. As part of the College Cost Reduction and 
Access Act, Pub. L. No. 110-84, 121 Stat. 784 (2007). Congress created the Income-Based 
Repayment program, which caps monthl y loan payments at a percentage of the borrower' s 
income during periods of financial hardship. See 20 U.S.C. § 1098e. In fact, Congress amended 
the Income-Based Repayment program just this year. See Ilealth Care and Education 
Reconci liation Actof2010, Pub. L. No. 111-152, § 22 13,124 Stat. 1029, 10SI. If Congress had 
believed that students at proprietary and vocational institutions needed further safeguards from 
excessive debt--such as those in the Department's proposal- it surely wou ld have included 
them at that time. It did not, and the Department should not override Congress' sj udgment. 

Individual loan programs sim ilarly provide debt relief. For the Wi ll iam D. Ford Fede·ral Direct 
Loan Program, Congress outl ined five potential repayment plans for student borrowers. See 20 
U.S.C. § IOS7c(d). These repayment plan options include standard repayment, graduated 
repayment, extended repayment, income contingent repayment, and income-based repayment 
pursllant to 20 U.S .c. § 1098e. Additionally, Congress has mandated that an in titution of higher 
education that distributes Federal Perkins Loans "shall grant a borrower fo rbearance of principa l 
and interest or principal only. renewable at 12-month intervals for a period not to exceed 3 
years ... if . .. the borrower's debt burden equals or exceeds 20 percent of such borrower's gross 
income." Id. § I087dd(e)( I). 

d. Borrower Education 

Congress has also mandated study and education as a method lor address ing debt management. 
The Department is required to conduct a "student aid recipient survey" that includes a 
description of the debt burden of loan recip ients, their capacity to repay debt, and the impact of 
the debt on the students ' course of study and post-graduation plans. See 20 U.S.c. 
§ 10 ISa(k)(1)(0). Congress has also enacted several provisions requiring bon'ower education on 
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Fina lly, whereas the Department proposes to regulate tuition prices- albe it indirectly through 
direct regu lation of student borrowing--Congrcss has avoided such an intrusive intervention into 
the market. Instead of capping prices, Congress has mandated disclosure. 

Because the De partment is seeki ng to alter-or "tru lllp"- the scheme carefully calibrated by 
Congress, it may proceed with the proposed regu lations on ly ifit has been express ly and 
specifica ll y authorized to do so. Natural Res. Del COllncil, 976 F.2d at4 1; see also American 
Pelroleum Insl., 52 FJd at 111 9; Michigan Cilizens, 868 F.2d at 1293. As exp lained below, it 
has not been. 

B. 	 Congress Has Not Authorized The Department To Impose Additional 
Debt Requirements O r To Regulate Tuition Prices 

The Department has pointed to no provision- much less an e"press and specific one-­
authorizing it to impose addi ti onal debt requirements as a condition of financial aid eligibility. It 
similarly has not invoked any provision authorizing it 10 set lim its on tuition prices- the not-so­
subt le goal. and obvious effect, of the proposed regu lat ions. Implicitly conced ing that no such 
provisions e"press ly and spec ifi cally grant it thi s auth ority, the Department purports to interpret 
the term "gainful employment" in the sections of the HEA defining an " institution of higher 
education." But the Department's interpretation of the phrase "gainful employment" to authorize 
a vast impOSition of debt requirements beyond those establi shed by Congress finds no support in 
the statutory language on which th e Department relies, court and agency interpretations ofthe 
phrase, the structure of the Act, or past congressional action. Moreover, none of the other 
prov isions cited in the proposed ru le authorizes the Department to promulgate addi ti onal debt 
requ irements. 

1. 	 The Department's Interpretation Of The Phrase "Gainful 
Employment" Is Contrary To The Plain Text O f T he Statute, 
The Department's Past Interpretations, And In terpretations 
By Courts And Other Agencies 

Courts interpret statutes according to their plain meaning. United Slales v. Kirby, 74 U.S. 482, 
486 ( 1868). l lere, the Department' s interpretation of the phrase "gainfu l employment'· to 
exclude prog,·ams from federa l student assistance eligibili ty based on the debt incurred by their 
students is contrary to the plain meaning of the statutory language. The requirement that a 
co ll ege "prov ide an el igible program of training to prepare students for gai nful employment in a 
recognized profession" has nothing to do with the average debt incurred by students in the 
program. The term "gai nful employment" has an unambiguous meaning- we ll-estab li shed by 
dictionaries and well-accepted by Congress, courts, and executive agencies. It simply means a 
job that pays. 

Legal and lay dictionaries uniform ly define "ga inful employment" as work done for pay. No 
dictionary even hints that the term can be lin ked to debt levels or even the cost of obtaining the 
job. Black's Law Dictionary defines "gainful employment" as "[w)ork that a person can pursue 
and perform for money." Black 's Law Dictionary 605 (9th cd. 2009). Likewise, business 
dictionaries define the term as "employment that is beneficia l to both the employer and the 
employee." Dav id L. Scott, American Heritage Dictionary q( Business Terms 222 (2009). And 
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122 Stat. 3078, 3085-3086 (2008). But it did not alter the definition of "gainful employment in a 
recognized occupation." In addit ion to preparing students " for gainful employment in a 
recognized occupation," as of July 1, 20 I 0, institutions wi ll also be able to qualify for 
participation by admin istering a liberal arts program. See Pub. L. No. I 10-3 I 5, § I 02(d)( I), 122 
Stat. at 3085-3086. Rather than change the definition of "gainful employment irl a recognized 
occupation," Congress added a fu rt her exception in the statute 

Courts, too, have consistently used "ga inful employment" to mean work that pays. In the ERISA 
context, for example, courts have concluded that "ga inful employment" is employment from 
which a claimant may "earn a reasonab ly substantial income rising to the dignity of an income or 
livel ihood." Tracy v. Pharmacia & Upjohn Absence Payment Plan, 195 Fed. Appx. 511 , 519 
(6th Cir. 2006); see also Helms II. Monsanto Co., 728 F.2d 141 6, 1421-1422 (11th Ci r. 1984); 
Torix v. Ball Corp., 862 F.2d 1428, 1431 (10th Cir. 1988). The Sixth Circuit noted that gainfu l 
employment is more than just "nominal" employment. Tracy, 195 Fed. Appx. at 519. 

Several agencies have also concluded that "gainfu l" employment is work that pays. See , e.g. , 25 
C.F.R. § 26.1 (Bureau oflndian Affairs defining "gain fu l employment" as " work resulting in 
sel f-sufficiency"), 26 C.F .R. § 1.21 -1 (c)(I) (Department ofTreasury defining "gainful 
employmen t" as " [e)mployment [that) may consist of service within or oulside the taxpayer's 
home and includes self-emp loyment. . . [w)ork as a volunteer or for a nominal consideration is not 
gain ful employment" ), 20 C.F.R. § 416.972(b) (Social Security Administration defining "gainful 
work activity" as "work activity that [the claiman t does) for payor profit" ). 

It is unsurprising that no dictionary, court, or agency- including the Department-has 
previously tried to incorporate student debt levels into the teml "gainfU l employmenl" : The 
Department's position is simply a non sequitur. The Depa rtment contends that it "would 
consider that a program prepares students for gainful employment if the loan debt incu rred by the 
typical student attending that program is reasonable." 75 Fed. Reg. at 43619. But the debt 
incurred pursuing a program (or the cost orthe program) is who lly separate from whether the 
employmenl obtained following graduation from the program is "gainful." The word "gainful" 
modifies on ly "employment." It does not modify the entire process of embarking on a progr'am 
or study, borrowing money to pay for it, and then obtaining ajob. It is not the "program of 
training" (20 U.S.C. § I002(b)(I )(A) that must be gainfu l. As noted above, the requirements lor 
an "el igible program"-minimum length of study requirements and in some cases minimum 
completion and placement rates-are set forth independent ly in the HEA. See id. § 1088(b). 
They do not inc lude any req uirement that graduates of the pr'ogram earn a particular amount or 
satisfy particular debt repayment requ irements. Under §§ 100 I and 1002, the only thing that 
must be "gainful" is the subsequent "employment" for which a particular program qualifies its 
students. 

Because the "gainfu l employment" requirement or § 100 I and § 1002 provide no basis for the 
proposed regulations, the proposed regulations are also invalid because the Department has 
fai led to justify si ngling out a certain subset of colleges- pr'imari Iy, proprietar'y and vocationa l 
institutions but not traditional four-year colleges. The Department has offered no evidence that 
graduates of proprietary and vocationa l schoo ls have higher default rates than graduates of 
traditional institutions. Thus, instead of choosing to tackle the problem of excessive student debt 
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"affordabi lity" was a necessary principl e of higher education reform, but that " the Federal 
government does not currently have the authority to dictate tuition andfee rates for institutions 
ofhigher education." H.R. Rep. No. 109-231 , at 159 (2005)(emphasis added). While the 
Co llege Access and Opportuni ty Act of2005 was not enacted, the committee report is strong 
additional evidence that the Depaltment lacks authority to impose additional e ligibility 
requi rements in the guise of defining "gainful employment."s At the time of that House report, 
the language of the "gainfu l employment" provisions was the same as it is today. If the 
Department currently has authority to incorporate debt levels into the definition or"gainful 
employment," it certainly could have considered tuition cost in 2005. Conversely, if the 
Department cannot regu late program cost directly- as the House recognized in 2005- it also 
cannot do so indirectly by imposing a maximum debt-to-income ratio. See, e.g., Civil 
Aeronautics Bd. v. Delta Air Lines, inc., 367 U.S. 3 16, 328 ( 1961) (a federal agency cannot "do 
indirectly what it cannot do directly."). Imposing a max imum debt-to-earnings ratio effecti vely 
regulates the price of tuition, since that is the on ly variable an institution can directly control. 

Moreover, Congress has previously rejected the imposition ofa maximum cost-to-earn ings ratio 
on institutions of higher education. In the Higher Education Amendments of 1992, Congress 
enacted a provision that required states to establi sh standards for th e review or all institutions o f 
higher education that met certain at-risk criteria. One of the factors to be considered was "the 
re lationship of the tuition and fees to the rem uneration that can be reasonably expected by 
students who complete the course or programs." Pub. L. No. 102-325, § 499, 106 Stat. 448, 639. 
But in the Higher Ed ucation Amendments of 1998, Congress repealed the section of the U.S. 
Code (fomlor 20 U.S.C. § I099a-3) containing the requirement that States review the cost of 
tuit ion relative to expected earnin gs. See Pu b. L. No. 105-244, § 49 1, 11 2 Stat. 1581 , 1758-59. 
Congress did not transfer thi s specific requirement (or the others repealed) to the federal 
government for enforcement, but rather removed the set entirely. The Report oCthe Committee 
on Education and the Workforce orthe I louse of Representatives stated that the reason for the 
removal of these requirements was that th ey were " unnecessary and overl y burdensome." 1-I.R. 
Rep. No. 105-481 , at L48 (1998). There is no reason to think a debl-to-income ratio-which 
req uires still more data co ll ection and analys is- would be analyzed any differently. 

4. 	 The Department's Proposed Interpretation Of "Gainful 
Employment" Would Lead To Absurd Results 

The Department ' s proposed interpretation of "gai nful employment" also shoul d be rejected 
because it would lead to absurd results. See Griffin v. Oceanic Contractors, Inc. , 458 U.S. 564, 
575 ( 1982) ("[I]nterpretations of a statute which would produce absurd results are to be avoided 
if al ternative interpretations consistent with the leg islative purpose are availab le."). A particular 
occupation-for example, a denta l assistant-· - might be considered "gainful employment" for 
students at Co llege X, which charges a low tuition, but the precise same job would be considered 
not gai nful for students attending College Y, which charges a hi gher tuition. Moreover, 
particular occupati ons might be deemed "gainful" at colleges where few students borrow money 

• See United Siaies v. Enllloll5, 4 10 U.S. 396, 404 n.t 4 ( 1973)(considering the legis lati ve history of an unenacted 
bi ll "wholly relevant to an understanding of' a subsequently enacted statule c,onmining the same operative 
language), Here, the "gainful employment" language had been enacted at the time of the ci ted House repon and was 
reenacted after lhis report. 
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The remaining sections cited by the Department are a lso unavailing because they merely prov ide 
miscellaneous requirements for adm ini stration of the HBA programs. None of these 
requirements comes remotely close to authorizing the proposed regul at ions. Section 1091 
establishes severa l requirements for students to become eligible for HEA assistance. Section 
1092 primarily requ ires institutions to public ly disclose certain pieces of information and to 
provide student borrowers with entrance and exit counseling. Secti on 1094 sets out requirements 
for Program Participation Agreements, which must be signed by a ll institutions seeking to 
participate in the IlBA programs. Section 1099c r'equ i res the Department to "determine th e lega l 
audlori ty to operate within a State, the accredi tat ion statu s, and the administrat ive capability and 
financial responsibility" for each institut ion seek ing to participate in HEA pr·ograms. 20 U.S.C. 
§ 1099c(a) . Finally, § 1099c-1 authori zes the Department to conduct " program reviews" of 
in stituti ons participating in HEA programs and to "establish and operate a central data base of 
information on instiMiona l accreditation, eligibil ity, and certification ." 20 U.S.C. §I 099c­
I(a)( I), (3). 

6. 	 The"Add itional Programs" Provision (s Also Beyond The 
Department's Authority 

The Department's proposal includes a requirement that new programs receive approval from the 
Secretary before they can go into effect. To obtain approval, an institution must su bmit an 
app licat ion prov iding certain information, including projections of student enrollment in the 
program for the next five years and documentation from employers not affi liated with the 
institution "affirm ing that the curri culum of the addit ional program aligns with recognized 
occupations at those employers' busin esses, and that there are projected job vacancies or 
expected demand for those occupations at those businesses." 34 C.F. R. § 668.7(g)( I) . The 
Secretary may a lso cap enrollment in a new program "based on the projected growth estimates 
provided by the insti tution and the demonstrated ability of the institution to otTer programs 
subj ect to this section ." Jd. § 668.7(g)(2). 

Thi s process shares the same defects as the rest of the Department' s proposal: it is entirely 
inconsistent with congressiona l intent. As noted above, supra § IIl.A.2, Congress has laid down 
clear req ui rements before programs can become eligible to participate in HEA assistance. But 
Congress has not mandated that institutions obtai n documentation frol11 employers "affir'min g 
that the curri culum of the additional program aligns with recognized occupations at those 
employers' businesses, and that there are projected job vacancies or expected demand for those 
occupations at those businesses." Id. Thus, the provision is within the Department' s auth ority 
only ifspecifically and expressly authorized-which it is not. In thi s provision the Department 
has sought to encompass not debt levels but rather general econom ic conditions into the 
definition of "gain!'ul employment." If, for example, there were a temporary over-su ppl y of 
nurses, under the proposed regulation, a program preparing students for nursing would suddenly 
no longer be eligible. Yet, no one would think nursing is not ga in fu l employment or that the 
program did not prepare students for nu rsing. There is no indication that Congress intended to 
permit students to use fi nancia l aid on ly for programs preparing them for occupations that are in 
demand at the time the student enters the program or arc expected to be in demand. Under such 
a standard, aid wou ld all but dry up any time the economy began to enter a recess ion-precisely 
the time students should be going to school. 
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borrowing-cohort defau lt rates. As noted above, see supra § III.A.3.a, the major HEA 
assistance programs each include a cei ling for an institution ' s recent cohort deliiUlt rates. Iran 
institution breaches that cei ling, it loses its access to the program. Those cohort default rates are 
starkly different from the repayment rate and debt-to-income measures that the Department has 
put t<)J1h. Most obvious ly, Congress has chosen to use default rates as the measuring stick for 
the H EA. It did not select repayment rates or debt-to-income ratios. The HEA also includes a 
safe harbor for schools that can show "exceptiona l mitigating circumstances"-including a hi gh 
proportion of low-income students-that may pardon excessive cohort default mtes. Moreover, 
unlike the Department' s proposa ls, wh ich scrutinize individual programs at an insti tu tion, the 
HEA' s cohort default rates look at institutions as a whole. Finally, as already exp lained, see 
supra § III.AA, the Department' s repayment-rate test is not simply the mirror image of the 
HEA ' s cohort default rates. To the contrary, institutions with acceptable cohort default rates 
under the HEA could sli lllose their eligibility under the proposed regu lations if they fail to meet 
the Department ' s repayment-rate threshold. 

In short, the proposed regul ations supp lant- rather than complement- the means by which 
Congress chose to coordin ate the HEA' s assistance programs. The Department' s proposal is 
thus not onl y unauthorized but a lso directly con trary to the HEA. 

2. 	 The Proposed Regulations Conflict With The Purposes Of The 
HEA 

The proposed regulations also confl ict with the purposes of th e HEA. "[A]dministrative 
constructions of[a] statute . . . that are inconsistent with the statutory mandate or that frustrate the 
policy that Congress sought to implement" must be "reject[ed]." FEC v. Democralic Senatorial 
Campaign Comm., 454 U.S. 27, 32 ( 198 1). Here, the proposed regu lations confli ct with the 
purposes of the HEA in at least three respects. 

First, the proposed regulations conflict with the centra l purpose of the I·IEA: providing I1nancial 
assistance to students based on th eir need, not some judgment about whether the students are 
making a wise investment by electi ng to pursue an education. One of the primary goa ls or Title 
IV is to "mak[e] ava ilab le the benefits of postsecondary ed ucation to elig ible students." 20 
U.S.C. § .I 070(a). Congress enacted Title IV because it was acutel y aware that hundreds of 
thousands of students elected not to go to co ll ege because they simply could not afford it. See S. 
Rep. No. 89-673, 1965 U.S.C.C.A .N. 4027, 4054 (Sept. I, 1965) ("Accord ing to the U.S. Office 
of Education, there were in 1960, 1,079,000 high school graduates not attending college . Of that 
number, 42 percent indicated that finances played a role in lheirdecis ions not to go. Of these, 
nearly half flatly said they co uld not afford 10 consider co llege at all. Thus, it is reasonable to 
expect that some 217,000 high schoo l grad uates who would have li ked to continue their 
education were prevented from do ing SO because of financial inabi lity."); see also Conf. Rep. 
No. 89-1178, 1965 U.S.C.C.A.N. 41 17, 4125 (Oct. 19, 1965) ("The House bill and Senate 
amendment both include programs to provide linancial assistance to enable deserving studen ts to 
attend coll ege."). For this reason, Congress generally made financial assistance avail able to "a ll 
eligible students." See, e.g., 20 U.S.c. § 1070(a)(I) (Pell grants); id. § 1078-8(b) ("Any student 
meeting the requirements for student eligibili ty . .. shall be entitled to borrow an unsubsidized 
Federal Stafford Loan . . .. "). 
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eligibility because its graduates' debt-to-income ratio is too high. But in detennining the average 
income for a program ' s graduates, the Department proposes to use income data that it will not 
make available to affected institutions. See 75 Fed. Reg. al43629 ("the specific individual 's 
actual earnings information will not be avai lab le to the institution or to the Department"). 
Indeed, a hearing official in an action to terminate a program's e ligibility must "accept(] as 
accurate the average annua l earnings calculated by another Federal agency, so long as the other 
Federal agency provided that calculation for the list of program com pieters identified by the 
institution and by the Department." Id. at 43640 (proposed § 668.90) . This truncated process is 
fundamentally unfair and wou ld vio late due process rights under the United States Constitution. 

A due process challenge involves "two steps." Kenlucky Dep 'I ofCarr. v. Thompson, 490 U.S. 
454, 460 ( 1989). " [T)hc first asks whether there exists a libelty or property interest which has 
been interfered with by the State; the second examines whether the procedures attendant upon 
that deprivation were constitutionally sufficient." Jd. (citation omitted) Here, the proposed 
regulations implicate due process. Loss of financial aid eligibi lity imposes a severe economic 
penalty on an institution. It will result in significant economic losses. As coults have 
recognized, an institution ' s eligibility for federal student loans under the HEA thus involves 
interests protectable under the Due Process C lause. Continental Training Servs. , Inc. v. Cavazos, 
893 F.2d 877, 893 (7th Cir. 1990); see also Pro Schools, Inc. v. Riley, 824 F. Supp. 1314, 1321 
(E.D. Wis. 1993) .1 0 

But the proposed regulations do not afford "constitutiona lly suffic ient" process. The 
fundamental requirements of due process are notice and an opportunity to be heard. See 
Cleveland Bd. ojEduc. v. Loudel'mill, 470 U.S. 532, 542 (1985) ("An essential principle ofdue 
process is that a deprivation of life, liberty, or property be preceded by notice and opportunity for 
hearing appropriate to the nature ofthe case." (internal quotation marks omitted». "It is equally 
fundamental that the right to notice and an opportunity 10 be heard must be granted at a 
meaningful time and in a meaningfiil manner." Fuentes v. Shevin. 407 U.S. 67, 80 (1972) 
(emphasis added; internal quotation marks omitted). Refusing to provide access to the evidence 
underlying an ineligibility determination by the Depaltment would deprive institutions of both 
meaningful notice and a meaningful opportunity to be heard. 

"The right to prior notice" is " central to the Constitution's command of due process." United 
Siaies v. James Daniel Good Real Prop. , 510 U.S. 43, 53 ( 1993). Notice must be "reasonably 
calculated, under all the ci rcumstances, to apprise interested parties of the pendency of the action 
and affol'd them an opportunity to present their objections." Uniled Sludent Aid Funds, Inc. v. 
Espinosa, 130 S. Cr. 1367,1378 (20 10) (internal quotation marks omitted). To be sufficient, 
notice must provide enough infonnation for a claimant to be ab le to challenge the deprivation of 
his liberty or property interests: "Claimants cannot know whether a challenge to an agency's 
action is warranted, mlleh less formulate an efTective challenge, if they are not provided with 

10 Schools have a protectable interest even though students-ratherthan inSlilutions-are the primary beneficiaries 
of federal loans ("Where primary beneficiaries offcdernl programs depend all providers like ... schools ... for their 
benefits, and where the statutory program plan contains extensive discussion of cert ification or cligibility 
requirements and procedures for granting or revoking certification or eligibility) it is difficult to conclude that there 
are no rules or mutually explicit understandings supporting the providers ' claims olenlitlement La cert ificati on or 
eligibility status," Continental TrainingSer\Js .. Inc .• 893 P.2d at 893 (internal quotation marks and citation 
omitted)). 
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This inadequate notice renders meaningless the appeals proccss speoitied by the proposed 
regu lation. See City ofW. Covina v. Perkins, 525 U.S . 234, 240 ( 1999) ("A primary purpose of 
the notice required by the Due Process Clause is to enSll re that the opportunity For a hearing is 
meaningful."). Although an institution whose loan eligibi li ty is revoked may chall enge that 
decision before a hearing official, the hearing official must "acceptD ... the average annual 
earnings calculated by [SSA]." 75 Fed . Reg. at 43640. In other words, even though an 
institution can- in theory--challenge the Department's dec ision to deem it ineligible on the 
basis ora high debt-to- income ratio, the inabili ty to access the evidence underlying the decision 
makes it implausibl e to do so in practice. And given the tremendous difficulty an institution 
wou ld face if it had to try to collect income data itself, the opportun ity provided by the proposed 
regu lations for an institution to submit its own data is of little use. Thus, this hearing process "is 
not the fair hearing essentia l to due pl·ocess. It is condemnation w ithout trial.'· Ohio Bell Tel. 
Co. v. Public Util. Comm 'n, 30 '1 U.S. 292, 300 (1937).11 

The Department has articulated no governmenta l interest in using secret income data sufficient to 
overcome the burdens placed on institution . G iven the paramo unt im portance of financial a id 
e ligibi li ty for institutions, there is 110 justification For incurring even a small risk that the 
Department wi ll err because it has relied on secret data . In these circumstances. the 
Department 's proposed approach threatens to deprive in stituti ons of due process of law. 

V. 	 The Proposed Regulations Arc Arbitrary And Capricious And Contrary To 
Law Because They Are Impermissibly Retroactive 

"Retroactivity is not favored in the law." Bowen v. Georgetown Univ. Hasp., 488 U.S. 204, 
208 ( 1988); see also LandgrafI'. US] Film Prods., 511 U.S. 244,280 ( 1994). Unsurprisingly, 
therefore, Congress has previously been careful to ensure that rules aFfecting an institution's 
e ligibili ty for IlEA programs app ly only prospectively, so that institu tions can fo resee any 
e li gibili ty criteria and adjust their behavior accordingly. For example, when Congress adj usted 
the methodo logy for evaluati ng cohort default rates in the Higher Education Opportunity Act, 
Pub. L. No. 11 0-3 15, 122 Stat. 3078 (2008), it postponed the effective date of th at adjustment in 
order to provide in stitutions with adequate notice of the change: "the method of calcu lat in g 
cohort default rates ... in effect on the day before the date of enactment of this Act shall continue 
in effect, and the rates so calcu lated sha ll be the basis for any sanctions imposed on institutions 
of higher education because of their coholt deFault rates, until three consecut ive years of cohOit 
default rates calculated in accordance With [the Act) are avai lable," id. § 436(e)(2)(8), 122 Stat. 
at 3257. 

II Ohio Be/{ is especia ll y instructive here. To determine a certain rate-making calculation regarding a phone 
company, a stale agency relied on stat istical ev idence lhal was usecrelly collected" and unever yet disclosed" to the 
company. 30 I U.S. at 300. The Supreme COu!1 concluded that the agency 's procedure was a clear violation of due 
process: I'The Commission. withholding from the record the evidential facts thut it has gathered here ~nd there, 
contents itself with sayi ng that in gathering them it went lojournals and tax IisIs, <IS ifaj udge were to tell us> ' I 
looked at the statistics in tile Library of Congress, and they teach me thus and so.' This will never do if hcarings and 
appeals 8rc to be morc than empty form s," !d. at 303. The Court also emphasized that the agency' s use ofsccrel 
evidence wou ld blunt the effectiveness of any subsequent judicial rev iew. 'TH]ow was it possible for the appe llate 
court to review the law and lhe facts and intelligently decide that the findings of the Commission were supported by 
the evidence when the evidence that it approved was unknown and unknowable?" !d. 
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imposition of retroactive rules without exp lanation or express authorization is arbitrary and 
capric ious and contrary to law. 

VI. 	 The Proposed Regulations Are Arbitrary And Capricious In Numerous 
Additional Respects 

Even apart from the Department' s lack of authority to promu lgate the proposed regu lations, the 
regulati ons should be rejected because they are arbitrary and capricious in many other respects. 
Under the Administrative Procedure Act, a court reviewing agency acti on must "hold unlawfu l 
and set aside agency action, findings, and conclusions found to be . . . arbitrary [or] capricious." 
5 U.S.C. § 706(2)(A). Thus, it is we ll establi shed that agency dec ision making must be 
"rationa l." Molo,' Vehicle Mfrs. Ass 'n o/U.S., Inc. v. Siale Farm Mul. Aulo. Ins. Co., 463 U.S. 
29, 42 ( 1983) . An agency must "examine the relevant data and articu late a sati sfactory 
ex planation for its action incl uding a rational connection between the facts found and the choice 
made." Id. at 43 (internal quotation marks omitted). " [!l fthe agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an important aspect of the 
problem, offercd an explanation for its decision that runs counter to the ev idence before the 
agency, or is so implausible that it cou ld not be ascribed to a di fference in view or the product of 
agency expertise," the agency action wi ll be arbitrary and capricious and must be vacated. Id. 
Likewise, an agency action w ill be arbitrary and capricious "if [itsJ factua l determ inations lack 
substantial evidence." Cab/ellision Sys. Corp. v. FCC, 597 F.3d 1306, 13 10 (D.C. Cir. 20 I 0) 
(i nternal quotation marks om itted). 

Here, the regu lati ons proposed by the Department are arbitrary and capric ious for numerous 
reasons: 

First as expla ined above, the proposed regu lat ions drastically diverge fro m the regulatory 
scheme that Congress created in the HEA. See generally § III. Congress enacted a detailed set 
of eli gibility requi rements but did not consider the factors addressed by the Department: debt-to­
income rat ios and loan repayment rates. The Department also relied on the wrong factors in 
purporting to define "gainful em ployment," a phrase that has nothing to do with debt levels. 
Thus, the Department's proposal ignores the fac tors that Congress re lied on in the HEA and 
interjects considerations that Congress never contemplated. For a ll of the reasons why the 
proposed regulations are beyond the Departm ent' s authority and contrary to the HEA, the 
regulations are also arbitrary and capric ious. 

Second. the proposed regul ati ons are arb itrary and cap ri cious for all the reasons explai ned in 
detail below in Part Two. 
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If25 percent of potentially affected students attend college desp ite the effects of the rule, 
the numbers are larger, of course. In that case, we estimate that more than 1.7 million 
students' co llege enrollment would be impacted, including more than 1.1 million female 
students, approx imately 315,000 A frican-American students, and more· than 290,000 
Hispanic students. I f there were no net effect of school or student responses, the number 
of students affected would of course be even largel·. These estimates imply upwards of 
2.3 million fewer students would attend college over the next decade (emphasis 
added), including more than 1.5 million female students, more than 420,000 African-­
-American students and almost 390,000 Hispanic students. 

2.3 million fewer students. That is more than a significant impact. It is unconscionable. And 
directly contrary to President Obama' s 2020 goa l. 

I. 	 The Department Of Education Misquotes And Misuses Expert Recommendations 
And Data In Support Of The Proposed Rule 

The Department of Education stares in the preamble to the proposed regulation thaI programs 
offered by the for-profit sector must lead to measurable outcomes or those programs will devalue 
postsecondary credentials through oversupply. 

It is far beyond the Department of Educat ion's mission or authority to determ ine how many 
graduates are needed in a pal1icular field. The Department of Education Organ ization Act does 
not give the Department responsibility for managing the United States economy or its labor 
force. Additiona ll y, the HEA does not give the Department the authority to create the complex 
debt-to-income ratio and repayment rate calcu lations proposed in this NPRM. 

The NPRM also states that the proposed standards are necessary to protect taxpayers against 
wastefu l spending on educational programs of little or no value that lead to high indebtedness for 
students. The value ofa program is determined by the graduate ofthe program, and it may mean 
different th in gs for different students. One student may value learning to look at a great work of 
art and appreciate the play of color and shadow; another may va lue learning how to build and 
repair a high performance automobi le engine. Students choose what program of study to attend 
based on any number of human factol's, including what they va lu e - working with their hands, 
reading, being creative, helping others; the number of value propositions that go into choosing a 
field of study probably equa ls the number of students studying io postsecondary institutions in 
the United States. It is not the Department' s statutory role to determine what programs are of 
"value" in this manner, and which are not. Taxpayers may we ll appreciate Federal dollars going 
to students training to be medical assistants more so than those training to analyze the writing of 
philosophers long dead; that does not mean a program in philosophy is of any less value. 

And while there is a monetary value associated with a postsecondary education, both in terms of 
the cost of the program in forgone earnings and actua l educationa l charges, and the value ofthe 
return on the investment for that education, it is again not within the Department' s purview to 
either establi sh the cost of the program through any means, be it through direct price controls or 
creating a debt-to-income measure that is a back-door method of attempting to set tuition prices, 
nor to determine what a real wage is that a student should be paid for the career they choose. The 
economic condition of an area and our country at large, the amount of experience a person has at 
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The report concludes that Congress should expand the Student Right-to-Know Act to require 
proprietary schools to report recent graduates' training-related job placement rates. 16 They 
recommend "that the Secretary identify and take appropriate action to ensure that prospective 
proprietary school students have access to employment and earnings projections relevant to their 
chosen training field and local area.,,17 Whi le Congress has not explicitly authorized thi s change 
in the disclosures required under the Student Right-to-Know Act, the Department has taken it 
upon itself, in the Program Integrity NPRM issued on June 18,20 I 0, to require institutions to do 
just this as part of the reporting and di sclosure requirements piece of the gainful employment 
proposed rule. While we do not believe the Department statutori ly has the authority to issue that 
palticu lar proposed rule and we state so in our comments filed on August 2, 20 I 0, we do believe 
students shou ld be provided with the relevant and appropriate infonnation needed to make 
informed decisions about postsecondary education and career choices. 

B. The Study Completed for the Florida Legislature 

In the preamble to the regulation, the Department refers to "(a) recent study completed for th e 
Florida legislature (that) concluded that for-prol1t institutions were more expensive for taxpayers 
on a per-student basis due to their high prices and large subsidies." In fact, a careful reading of 
this report shows the opposite conclusion was reached. 

The report, IS issued in January of20 10 by the Office of Program Policy Analysis & Government 
Accountabi lity, an office of the Florida Icgi slature, set out to answer six questions. For the 
purposes of responding to this NPRM, we are concerned with just one of those questions: How 
do the costs of career education programs compare between public and private institutions? 

The report compares costs of several programs at private sector inslitutions and publicly funded 
school s, i.e. state community colleges and Slate univers ities. The OPPAGA report states: 

Students' costs represent a rel ative ly small percentage of total program costs at public 
in sti tutions. While the costs of private programs are paid for by students, state appropriations 
fund approximately 70% of program costs at public in stitutions, wilh students and other local 
sources making up the difference. Thus, the state's contribution to public programs must be 
co nsidered to provide a reasonable comparison of tota l program cost between the two 
sectors. 19 

The OPPAGA report concludes that some publ ic programs are actually more expensive when the 
Slate' s contribution is considered. 

C. The Saum and Schwartz Study 

16 Ibid, page 13. 

1'1 Ibid , page 14. 

I ii Office of Program Policy Analysis & Government Accoul1labi li lY. "Public Career Education Programs DitTer 
From Private Programs on Their Admission Requirements, Costs, Financial Aid Availability, and Student 
Outcomes." Available at http://www.oppaga.stale.n.us/MonitorDocsiReportsipdfJ] 0 18rpt.pdf 
" Ibid, page 9 
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II. The Proposed Metrics Arc Not Based On Economic Research Or Theory 

While attempting to analyze the impact of the Department's proposed regu lat ion, CCA consulted 
with Drs. Jonathan Guryan and Matthew Thompson. Drs. Guryan and TIlompson will be 
submitting the ir own comments on the proposed regulati on, but what they have to say in those 
comments about the debt-to-income ratio bears repeating:21 

The standard economic analysis of education implies that the decision of whether to 
continue school ing beyond hi gh school should be based on a comparison of the lifetime 
benefits and the lifetime costs oftha! schoo ling. These costs and benefits should both be 
properl y di scounted to account for the fact that many of the benefits and some o f the 
costs OCC UI' far in the fu ture. Even when the benefits only sli ghtly exceed the costs, when 
properly measured, it benefits the student to continue to pursue additional ed ucation . 

The proposed gainful employment fonnula is different from thi s ideal in a number of 
ways. Most s ignificantl y, the proposed fonnul a focuses on the level of earnings in the 
first few years after completion of the schoo ling. Whi le the Department of Educati on' s 
intent is likel y to ensure that students are able to afford the necessary loan payments in 
those early years aller schoo ling, it must be noted that any deviation From a compari son 
of lifetime benefi ts to lifetime costs has the potential to harm the students. Forthis 
reason , spec ial care should be taken when analyzing a rule that effectively restricts 
borrowing for schooling costs. 

If education confers benefits to students - such as increased earnings throughout thei r 
post-schooling career - restricting borrowing can cause students to be worse off on net. 
The gu idelines that informed the Department of Education's choice or debt/earnings ratio 
cut-offs were based on lending rules that are meant to apply to borrowers at all stages of 
their working life alld for physical assets that do not lead to increases in earnings. Rules 
that app ly to early career earnings should be different. 

Second, the ca lculation of annual debt payments should be based on the repayment 
amounts that students have the option to choose. The pl'Oposed rule calculates annual loan 
payments assuming a I O-year repayment period. However, all students with Title IV 
loans have the options either of extending the repayment period to between 12 and 30 
years through the choice ofan "extended repayment", or of reducing the payments they 
must make in the early years after schoo l completi on through th e choice ofa "graduated 
repayment". Ca lculations reported to us by Mark Kantrowitz, the publisher of 
FinAid.org, indicate th at the average repayment length chosen by students for T it le IV 
loans is at least 15 years, and possibly close to 19 years. 

In addition, students with low earn ings, the ones that the proposed gainful em ployment 
rule is meant to protect, have the option of reducing thei r T itle IV payments to a lower 
percentage of their earnings through the choice of " income-based repayment". For many 
students, and particularly for those with lower than average earnings in the years for 

~ I Comments of Drs. Jonathan Guryan and Mauhew Thomson. submilted to the Department of Education on Docket 
Number ED-20 1O-OPE-OO t 2 
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regulations proposed on June 18, 20 I 0 are fina lized without modification - information about 
grad uation rates (calculated in a manner different from those already required under the Student 
Right-to-Know Act), placement rates, and loan debt of students previously enrol led in the 
program. And this is only a sma ll portion of the reporting and disclosure requirements schoo ls 
participaiing in the Title IV programs must provide to studen ts22 

There are other sources of information about postsecondary institutions that are made avai lable 
to students. The Federa l governm ent presents in stitutional in formation on its Coll ege Navigator 
website, whi ch includes financia l aid information, student demographic informati on and 
graduation rates. When filling out the FAFSA online, students are informed of the cohort default 
rate of the institutions to which they "equest their FAFSA information sent. State a uthorizin g 
bodies and accred iting organ izati ons also have, in many cases, requirements for information that 
must be provided to students. 

CCA supports a process for si mplifying the critical in format ion that a prospective student needs 
to review to minimize the chances that the indi vidual is overwhelmed by the data that mUst be 
presented to him /her. 

Even if there were a legitimate concern that students lacked helpful in fo rmation, the vast 
majority of what the Department has proposed would not even add ress that concern. Sett ing 
maximum debt-to-income ratios and minimum repayment rates does not provide students with 
" necessary information" to allow them "to evaluate their postseco nd ary education options." It 
will simply give students fewer programs and insti tu tions to choose amongst. 

As for the Department stating that the students may be "misled by skilifullllarketing" and that 
individuals "may not have the ability to evaluate fully the costs and benefits or entering into 
loans," this is s imply insulting to all students who choose to attend private sector institutions. It 
impli es they are less sophisticated or intelligent than those who choose to attend not-for-profit 
sc hoo ls. We can not believe the Departm ent intended to belittle the millions of students who have 
chosen to enroll in and graduated fro m for-profit co lleges, and are now working in the careers 
they strove for and are living li ves that have been made better because they achieved their 
postsecondary education goals. 

IV. Postsecondary Institutions Are Su bject To Multiple Levels Of Oversight 

The Department 's statement in the preamble that for-pro fit institutions may bc subject to less 
overs ight by States and other enti ties is, at best, a gross understatement of the facts and 
mislead ing in its simplic ity. The amOllnt of information all postsecondary institutions are 
req uired to provide to students, accred itors, state regulatory bodies, and the Department of 
Education itself is extraordi nary. Thi s infornlation is subject to review and verificat ion by all of 
these bodies, and additional parties and outside agencies (e.g. students, plaintiffs ' attorneys, state 
Attorneys General, profes sional licensing bodies, independent auditors, membership 
associations) have means o f recourse if any ofth is information is missing or incorrect, either 
purposefully or accidently. 

22 The full list or disclosures required under lhe HEA is available at 
hllp:/ /nce.•.ed .gov/pubs.arc hlpubsinro.• sp?pubid~20 t083t rev 
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student pays cash for part of a program, they may not always be aware of the total amount 
(because they depend on the student to provide that information) and they have no real control 
over the amount borrowed. 

The student loan programs are a way - the only way, for many students - for students to achieve 
the ir postsecondary dreams. And having funds available for students to pay for the program of 
their choice at the institution of their cho ice, regardless of the cost, is important to helping 
students comp lete postsecondary education and for us to meet President Obama ' s 2020 goal.2l 

But student loans can be a double edged sword because loans must be repaid and the debt burden 
can seem overwhelming. Congress created a variety of repayment plans to he lp students repay 
their student loans and students are permitted to choose among these plans to find the one that 
best serves them, but these are backend ways of addressing the problem. 

We believe there are several steps the Department of Education and institutions can take to 
prevent student loan overborrowing that would address the heart of the issue - the borrowing of 
more funds than are necessary - rather than holding institutions responsib le for a rat io that 
depends in large part on the in come a student earns, which is dependent on factors the institution 
has abso lutely no control over including the type of company where the student works, the 
prevailing wage for the position , and even, in some cases, if the student chooses to work or not. 

CCA advocates permitting institutions to limit the amount of loan funds a student may borrow to 
that which is needed to pay for the student's educational charges, such as tuition and fees , 
supplies, and room and board. Students would have to actively request and demonstrate need for 
any funds between this amount and the annual maximum loan amount for which the student is 
eligible. We rea li ze that this would require Congressional authorization and we look forward to 
working with the Depal1ment to advocate for such a program proactively to deter student loan 
overborrowing. If there is concern that such a program could be detrimental to some students, 
and we share that concern, then we suggest a demonstration program involving institutions from 
all sectors of postsecondary education be implemented so the actual etTects - positi ve and 
negative - can be observed, and rules adjusted accordingly. 

We also look forward to working with the Department and private loan lenders to develop a plan 
that wi ll more effect ively serve student borrowers. Private loan funds are necessary for many 
students to meet the obligation of their educational charges when students choose to attend 
institutions that are more costly, or programs that are more expens ive, but institutions are 
removed frOI11 the private loan borrowing process. The private loan certification form is a 
positive step in making sure schools are more aware of any private loan funds a student may 
receive, but we do not know yet if it effectively impacts the problem of overborrowing. We 
believe the use of private loan certi fication forms and the ir impact on student loan borrowing 
need to be examined, either through a GAO report or through one of the Department's research 
means. This wi ll al low us to analyze the impact the cel1ification forms have on private loan 
borrowing, and make effective changes. 

We believe that private loan funds shou ld be disbursed directly to the institution rather than the 
student. This will provide the institution with one final opportunity to counsel students about 

1) President Obama has made increasing the number of Americans graduating from college a priority for his 
Administration. The ultimate goal is for the United States to lead the world in college educated cit izensby 2020. 
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employment" as a means ofde!ermining an institution's eli gibility for participating in the Title 
IV HEA programs. Moreover, the Department's proposed repayment rate calcu lation wou ld 
count students utilizing Congressionally-authorized repayment plans and debt management plans 
against the institution. 

A. 	 Fundamental Flaws with tbe Proposed Repayment Rate Calculation 

The Department is proposing to establish a new method of determining program e li gibility based 
on the number of students making a high enough payment on their student loans in the first three 
years after leaving an institution that the principal amount of those loans is lower at the end of 
the year prior to the calculation being made than it was at the beginning of that year. A student 
could make payments that reduce the principal balance in the previous years, but if for some 
reason the balance does not go down in the most recent year, the loan will not be considered in 
repayment for the purpose of this regulations. 

The early years of anyone's career can be, and increasingly are, tumultuous. Starting salaries are 
not indicative of lifetime earnings. Students are attempting to establish themse lves in their 
careers while also beginning to make payments on their student loans. CCA requests the 
Department count all students meeting their legally ob ligated loan payment, regardless of the 
amount of that payment and whether or not the principal orlhe loan is reduced, as being in 
repayment for the purposes of this calculation. It makes no senses to cons ider a borrower to not 
be in repayment when he or she is, in actua lity, making student loan payments. To hold 
institutions accountable for students going above and beyond their required loan payment makes 
no sense. In stitutions cannot pay loans back on behalf of students; the loan payment amount is 
based on many factors, most of which are established by Congress. If students are making their 
required loan paymcnts, they are in fact repay ing their loans. 

B. 	 The Department's Plan Would Count Students Using Congressionally-
Authorized Loan Management Plaos Against the Institution 

BOITowers wi ll be considered to be in repayment if, in the most recent fi scal year, they made 
payments that reduced the outstanding principal balance, made qualifying payments under the 
Pub lic Service Loan Forgiveness Program, or paid the loan in full (although consolidation loans 
will not be considered to pay any of the und erlying loans in full until the consolidation loan is 
paid in its entirety). Borrowers meeting their legal obligations but who are not actively 
" repaying" their loans, as defined by the Department (and not, it is important to notc. Congress) 
are not considered in repaymcnt. 

Congress has authorized a variety of loan repayment plans to providc borrowers with options for 
meeting their loan obligations when first embarking on their careers and to a llow the 
consideration of other financial obligations students have. Consolidation loans may result in an 
overall longer repayment tenn and additional interest being charged; payments made in the first 
few years may only apply to the interest being charged for the loan and the principal balance 
actually increa in g. That is not unusual. Students are counseled to this fact, are presented with 
other repayment options, yet they may still choose loan consolidation as their repayment option. 

Consider a student whose career dream, after earning a nursing degree, is to assist low-income 
women in receiving proper prenatal care. She recognized this goal after graduating from a 
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For the Department of Education to disregard these Congressionally-au thorized debt 
management and repayment tools is unacceptable. At the very least, if the Department insists in 
going forward with the proposed repayment rate calculation, all students meeting their legal 
repayment obl igation (even if that means the student 's loans are in deferment or forbearance) 
should be co nsidered in repayment for purposes of the calculation, not just those students in in ­
school or military deferment. 

C. 	 Repayment Rates Are a Reflection of the Sociodemographics of the 
Student Body, Not the Quality of the lnstitution 

Mr. Mark Kantrowitz, the publi sher ofFinAid.org and a financial aid expert cited by the 
Department in the NPRM, conducled an analysis of what impact the proposed ru le wou ld have 
on Pell Grant recipients 24 It found that: 

(t)he average loan repayment rate is 66% at colleges with less than a tenth of their 
enrollments receiving a Pell Grant, compared with 26% at colleges with more than two ­
thirds of their students receiving a Pell Grant. The resu lts are similar even when the 
analysis is restricted to public, non-profit or for-profit co lleges, suggesting that a low loan 
repayment rate may be caused, at least in part, by the demographics of the students 
enrolled in a co llege and not just due to differences in educational quality?5 

He also found that, genera lly, Pel l Grant recipients contribute 5.2% to the loan repayment rate 
and non-recipients contribute 74.3% 10 the loan repayment rate. Since more than halfof Pell 
Grant recipients (52.3%) who are enrolled at for-prolit colleges are enrolled at colleges with 
Department-predicted ineligib le loan repayment rates under 35%, thi s may lead to a significant 
migration o f Pel I Grant recipients among programs and co ll eges. Community col leges are not 
equipped to handle such an influx. 

The repayment rate data published by the Department illustrates that those colleges serving more 
at-risk students, such as private sector school s, minority serving institut ions, and community 
colleges, have lower repayment rates. This alone demonstrates the rate is not a reflection of 
institutional quality, but rather illustrates issues faced by institutions attempting to educate larger 
numbers of lower-income studenis . 

Inasmuch as the repayment rale demonstrates anything, it is that students who enter 
postsecondary education poor may have a harder timc repaying their student loans or be more 
inc lined to use alternative methods for repaying their loan s. It does not matter where those loans 
were incurred. 

D. 	 Small Numbers of Borrowers Skew the Calculation 

Because ofthe Department is defining repayment as payments reducing the principal of a loan, 
small num bers of borrowers in a program can skew the results. lflhere are few borrowers but 
one of those borrowers has large loan amounts and does not meet the Department's "repayment" 

" h(lp:llwww.finaid .org/educaLorsl20 I0090 Igainfulemploymentimpactonpel1.pdf 

" Ibid. 
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ratio, and would pennit institutions to monitor compliance with the calculation on an on-going 
basis and withom denying institutions the due process to wh ich they are entitled. 

As stated above, the 8% debt-to-income ratio is not supported by the experts the Department 
cites as the reason for arriving at that figure. In fact, all of the thresho lds seem arbitrary, and Ms. 
Mary Ellen McGuire, of the White House Dome tic Policy Council. indicated as much during an 
August 12,2010 call held with Morgan Stanley to discuss the gainful employment provision. 
Ms. McGuire, who was actively involved in developing the proposal, stated the 8% figure did 
come from the 8aum and Schwartz study, and the 12% threshold " ... quite honestly, is just 50% 
more than the 8%. That was just a number the Department felt made some bit of sense." It is 
hard to fathom that that the Department of Education is basing a regulatory proposal that cou ld 
ult imately deny hundreds of thousands of students access to postsecondary education on what 
amounts to a gut reaction that makes a " bit of sense" to them . These figures are neither supported 
in economic research nor make sense to large portions of the postsecondary community. 

A. 	 Institutions Will Be Held Accountable for Debt Over Which They Have 
No Control 

All forms of student debt - Federal Stafford loans, Federal Perkins loans, private educational 
loans, and in stitutional Iinancing plans - arc included in the Department's proposed debt-to­
income ratio. As explained elsewhere in these comments, institutions have little to no control 
oyer the amount of private educational loans students incur. They may counsel against receiving 
private loans, but they cannot prevent students frol11 borrowing private loans. 

Also previously discussed is the fact that students may often times borrow more Federal student 
loan funds than are needed to pay the necessary educationa l expenses, such as tuition and fees. 
Schools are not permitted to limit the amount of funds students borrow; they may counse l against 
it, but ultimately the decis ion to overborrow is the student' s. 

If the Department Iinalizes the proposed ru le, we recommend two ways to make the debt portion 
of the debt-to-income ratio a more realistic measurement. First, all private loans should be 
excluded from the calculation. We repeat: schools currently have no control over private loan 
funds that students may borrow. Unless and until institutions have some method of approving or 
declining loan amounts, or the abi lity to impact the funds received, they shou ld not be held 
accountable for those funds. 

Second ly, institutions should only be held accountable for debt incurred to pay actua l educational 
expenses, to alleviate the affect overborrowing by students can have on the debt-to-income ratio. 
The Department could easily arrive at this amount by using the amount institutions reported as 
the net price on the College Navigator website as the cost of education and, therefore, the 
maximum amount of debt students would need to accumulate to pay those charges, minus any 
grant or gift aid received by the individual student. 

B. 	 The Calculation Assumes a IO-YcarRepayment Rate for All Student 
Loans 

The Department of Education proposes to use a I O-year standard repayment rate for purposes of 
the debt-to-income ratio calculation and the current interest rate charged for an Unsubsidized 
Stafford Loan. These figures will be used regardless of the actual repayment plan the student 
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to obtain employment at a new company; that company is public, rather than non-profit , so the 
sa lary difference is $20,000 annually. To this student, $20.000 is a substantial amount. 

At the very least, this term should be defined in some manner. CCA suggests defin in g the tel1TI 
"substantial increase in earnings" as one that exceeds twice the cost-of-li ving index in any given 
year. 

D. 	The Proposed Calculation Will Oeny Institutions the Ouc Process 
Afforded to Them Under the Law 

Under the proposed regulations, SSA wi ll provide income information to the Department; the 
Department will make the calculation. Institutions will never have access to individual student 's 
income information, even when found out of compliance with the calcu lation and subj ect to 
disciplinary action in the form ora hearing. Institutions wil l only be able to verify that the 
students in the calculation should be in the calcu lation. As explained above, these procedures 
would deprive institutions ofdue process. 

There are also some practical concerns associated with an institution 'S inability to access income 
in formation. 

Institutions must have full and timely access to the income information because the outcome can 
make a program ineligible. Mistakes can and will be made. Schoo ls need the ability to search 
data for any apparent anoma lies and 10 cha llenge that information before the Department. If the 
Department cannot or will not provide studcnt-by-sludent SSA income information to 
institutions, then another source for determining income shou ld be used. Whi le Bureau of Labor 
Statistic income infonnation is not ideal , using BLS information would allow seilOols the 
opportunity to monitor compliance with the debt-to-income ratio calculation and make 
adjustments as necessary, as well as pennit them access to the infonnation for which they will be 
held accountable. Nothing about this debt-to-income ratio ca lcu lation is ideal, but BLS data is a 
"devil you know" situation and affords institutions the ability to calculate the ratio for which 
they will be held accoun table. We exp lain our request to use BLS data and the proper percentiles 
to more accurately renect the return-on-investment a student receives 1T0m postsecondary 
education in Part III of these comments. 

Additionally, CCA requests the Department to include a draft debt-to-income ratio period, with 
institutions having the ability to verify and challenge the data included in the calcu lat ion. This 
method is accepted and used with the cohort defau lt rate calcul ation. Institutions receive their 
draft CDR and the data used to make the calcu lation. They are then afforded the opportunity to 
veri fy that data and challenge any inaccuracies they find before the final , omcial rate is pl'oduced 
and publi shed . A s imi lar process would help to prevent errors from stripping institutions o f their 
ability to enroll Title IV-eligible students. And it is very important to note that half of the 
information - the income information - is completely out of the instituti on 's control. Schools can 
access student debt information through the National Student Loan Data System (NSLDS) and 
correct inaccurac ies. They shou ld have thi s same ability with the income information, or a data 
set that schools can access should be used instead . 
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Next, institutions will be required to provide documentation from employers not affi liated with 
the institution that the program 's curriculum al igns with recognized occupati ons at those 
emp loyers ' businesses and that there are projected j ob vacancies or expected demand for those 
occupations at those businesses. We have several concerns with the Department's proposed 
employer verification process which will also be employed when a program is placed on 
restricted status. 

We are very concerned that employers will be put into the position of affirming the curriculum of 
a program. Curricu lum design is well outside the knowledge set of many employers; asking 
someone in a specific field to verify a cu rriculum leading to a degree in that fi eld puts them in a 
position of making an important determination that is well outs ide of their duties. What ifan 
employer states that they do not like a textbook that is used at an institution? Will the institution 
be required to change that textbook? We believe employers should simply be requested to affirm 
that the sk ills and knowledge taught in the program are in line with what entry-level positions in 
that field require. 

Em ployers would also be required to verify that there will be job vacancies at their businesses. 
Again, cou ld an institution be liable under the misrepresentation regulations ifan employer 
states, for example, that it will have projected job vacancies but then goes out of business? And 
one employer's needs may not renect the national employment picture. Students can and do 
move locati ons for many reasons. They may be attending schoo l in one state while planning to 
live and work in another at a later dale. If an employer says they have no projected vacancies, 
will the appl ication be denied? Will enro llment numbers be limited to what that employer 
projects as future employment needs? 

How many employers will need to provide this verification? Ifan institution is applying to offer 
the program at three locations, will three veri fications be needed? I f one employer projects 
enough employment need for all three locations, wou ld the single employer affirmation suffice? 
Would institutions be permitted to obtain multiple verifications from multiple employers to allow 
for increased enro llment in the program? lfa program is approved but has enro llment limitations 
placed on it, cou ld an institution obtain add itional verifications from employers projecting need 
for add it ional workers, and would the enrollment cap be lifted? 

CCA requests clarification on what wi ll be considered an "unaffi liated employer." Many private 
sector schoo ls work with employment advisory boards to ensure worktorce needs are being met. 
Additionally, many schools have sent students to loca l employers as part of required internship 
or clinical training programs that are necessary to graduate from the program . Fina ll y, many 
schools have good relationships with employers because those employers have hired graduates of 
the instituti on. We believe employers such as these can and shou ld be permitted to speak on 
behalf ofthe institution. A truly "unaffiliated" employer has little reason to speak for an 
institution; more, without having any contact with the schoo l or experience with graduates oCthe 
in sti tuti on, the employer could not honestly provide the validation the Department is seeking. 
CCA believes any employer not under common ownership with the institution shou ld be 
permitted to provide the employer documentation requested by the Department. 
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En forcement Earn ings year 3 Year Period Prior four Last Date of 
yeat (Most recent 

calendar year for 
which earnings 
data are avai lable 
for calculation of 
the debt to 
income ratio) 

(Three most 
recently 
completed award 
years prior to the 
earnings year ­
for calcu lation of 
the debt to 
income ratio) 

Federal Fiscal 
Years (for the 
borrowers in the 
loan repayment 
rate calculation) 

Attendance of 
Cohort of 
Students in Prior 
Four FFY 
(Borrowers will 
have left schoo l 
at least 6 months 
before going into 
repayment ) 

7/ 1/2012­ 1/1/2 0 I 0 to 71112006 to 10/112007 to 411/2007 to 
6/30/20 13 12131120 IO' 

• Assuming that 
the SSA needs to 
wait a year until 
sel f-employed 
people have fi led 
their tax returns 
to gel all data. 

6/30/2009 3/31120 II ' 

• Loan repayment 
rate calculation 
will exclude 
those who 
entered 
repayment after 
3/31 of any year 

9130/20 II 

If the Department ins ists on preceding with the publication of this unauthorized regu lation , and 
meets the master calendar deadlin e for publication so that the rule becomes effective on July I, 
2011, then all aspects of the regulation should become effective as of that date and the rule 
should make program eligib ility turn on data for students whose last date ofattendance is on or 
after Ju Iy 1,20 I I. This will afford inslitulions every opportunity to put into place policies that 
wi ll have a pos itive impact 011 the proposed rule, and not unfairly hold them accountable for 
students who have left years previous ly. It wi ll also ensure the Department is not imposing 
retroactive rules without explanation or express authorization in a manner that is arbitrary and 
capric ious and contrary to law. 

XI. Timing Of The Calculation 

It is unclear in the proposed rule when the debt-to-income and repayment rate calcu lations will 
made and institutions notified of the results. In conversations with the Department, we have been 
told they wil l be "operationally driven" and the ca lculations wil l be made "as soon as the 
infonnation is availab le." It is simply unacceptable that institutions will not know when Ihe 
sword hanging over their heads may fall. The Department of Education holds institutions to 
strict, enforced deadlines for the submission of information. The entire financial a id award year 
and institutional and student eligibility for palticipalion in the Ti tle IV programs is deadline 
driven ; not submitting a piece of paper by the day mandated results in losing eligibi li ly. The 
Department ilself is held to deadlines, as evidenced by the hurried nature of this proposed rule­
if the final regu lation is not pub lished on or before November I, the implementation will be 
delayed by one award year. 
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operating will lead to a rush to publish the final rule in time to meet the master calendar. We are 
very concerned that the Department will not be ab le to fully consider the large number of 
comments submitted regarding this proposed rule and that they wi ll draft a final !'egulation, 
subm it it to the Office of Management and Budget for analys is, and issue the final regulation for 
publication in the Federal Register in time to meet the master calendar deadlines. We wou ld like 
to stress againlhat it is much more important that the full impact of this regulation be 
detennined, and the language of the regulation be thoughtfully written, than it is to rush a half­
developed rule, the full implications of which area unknown , to final publication. 

XIV. Conclusion 

The Department of Education must abandon its proposed rule based on the legal and factual 
imped iments described in Part One and Part Two of these Comments unless an d unti l Congress 
authorizes it explicitly and unambiguously. A t the very least, the Department should delay 
issuance of a final rule until it has the benefit of the Government Accountability Office report on 
the for-profit postsecondary institutions requested by Congress and until it takes more time to 
utilize additional research means avai lable to the Department to fully assess the problem and 
proposed solution before creatin g a regulatory scheme that can and will have devastating effects 
on student access to postsecondary education in the United States. 
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received. This could be implemented fairly easi ly, as the Department could require or permit 
institutions when reporting student data under section 668.6(a) to add two additional data 
elements. Pirst, they could report the cost ofthe program as disclosed to students under 
§668.6(b)(3). Second, they could report the total amount of grant aid received by the student. 
With these two additional data e lements, the Department could cap the amount of loan debt 
attributed to each student to the amount that the student needed to pay institutional costs. 

If the Department believes thi s method would be too complicated or create additiona l burden, it 
could rely on the "net price" reported on the Coll ege Navigator website. This price. which is 
calculated for all institutions, is the cost minus grant aid . Again, since many students are eligib le 
for and take out loan amounts above and beyond what is required to pay educational charges, and 
institutions cannot prevent students from doing so, we believe institutions should not be held 
responsible for loan amount above what is necessary for educational expenses. 

B. The J)efinition of Income 

The Department' s calculation relies on Social Security and/or other Pedera l income information, 
which, out of privacy concerns for individual students, will not be made avai lable to institutions, 
thus depriv ing those institutions of the due process otherwise afforded to them when found out of 
compliance with an Ed ucation Department regulatory provision. 

CCA's alternative debt-to-income ratio would use Bureau of Labor Statistic in come thresholds 
for several reasons. These thresholds, while neither perfect nor ideal. are a known quantity. 
Institutions have full access to the income thresholds published by the BLS, unlike income 
information reported to the SSA. Thus, institutions would be able to periodically calculate their 
debt-to-income threshold since they will have full and complete knowledge of student debt 
infonnation, as described above, and the income levels to which they will be held accountab le. 
This will afford institutions the opportunity to monitor their ratio at intervals and adjust 
instituti onal practices in a way that will assist students in making wise borrowing decisions whi le 
permitting the institut ion to remain within acceptable debt-to-income limits. Programs would be 
ab le to present actual income data iflhey had cred ibl e inlbrmation that it was accurate and 
veri liable. 

Because BLS infonnation is neither pel'Cect nor ideal, if institutions can demonstrate lhe 
graduates ofa program earn incomes above the reported BLS thresholds, they may perfonm the 
debt-to-income calculation using actual income ligures. Actual earnings may be demonstrated 
through the use of survey results of employers or former students. or through other empirical 
evidence documenting actual earnings. In this instance, the debt-to-income ratio would be met 
the annual loan payment ofthe students is 30% or less of discretionary income, with 
discretionary income being defined as the difference between the actual average income and 
150%ofthe most current Poverty Guideline for a single person in the Continental United States 
(avai lable at http://a pe.hhs.gov/poverty). 

C. The Repayment Rate Terms 

The rat io relies on a I O-year standand repayment plan, using the interest rate for Federal 
Unsubsidi zed Stafford Loans. Students are afforded a range of Congressionally -authorized 
repayment plans with a variety of repayment terms. Students choose among those plans to utilize 
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A debt-to-income rat io is far from an accurate indicator ora program ' s quality or the strength of 
the SUppOlt serv ices an institution prov ides to students by way of educating them on student loan 
obl igations and repayment plans . As such, the Department's proposed regulation includes a 
second metric to allow institutions to demonstrate program strength. The proposed repayment 
rate calculation is un authorized by Congress, thus beyond the Secretary' s authority to 
promulgate. It would be ex tremely difficul t for institutions to mon itor the repayment rate 
calculation because they do not have the abi lity to accu rate ly track the up-to-the-minute 
repayment status of students' Fedeml education loans . 

CCA proposes as an alternat ive for programs that do not meet the debt-to-income metric the use 
of th e cohort default rate (CDR). The CDR is a measurement prescribed by Congress. 
Institutions are familiar with the CDR, and are able to monitor thei r compliance with the rate. 
The CDR includes a drart release period du ring wh ich institutions have access to all the data 
used in the calcu lation, and they have th e opportunity to verify the information and challenge 
incorrect data. Thus, usin g the CDR wou ld mitigate the concerns we have regarding institutions' 
lack o f due process if and when found out of compliance with the due process and repayment 
rate calculations. 

The Department' s repayment rate proposal wou ld not include students in deferment and 
forbearance, other th an in-schoo l and military deferment, as be ing in repayment for purposes of 
the ca lcul ation. We do not believe this is in the best interest of students or institutions, as 
explained in the previous section of these comments. To summarize, deferments and 
forbearances are authorized by Congress as too ls for assisting students in meeting their loan 
payment obligations and effectively managing their debt while taking into consideration other 
li fe factors - such as unemployment due to economic recession or a student' s decision to 
postpone work due to family ob li gations - that are beyond the control of an institution. It is the 
lender, not the institution, which grants the defennent or forbearance; the insti tution is neither 
consu lted nor notified during the process. It is important to note that, as of Jul y I, 20 I 0, the 
Department of Ed ucation is the lender that will bear the responsibili ty for allowing students to 
defer or forbear their loan payments as permitted under the law. 

We are well aware critics of private sector colleges accuse them of pushing students into 
forbearance and determent as a way of lowering institutional cohol·t default rates, because loans 
in these statuses are considered in repayment for the purpose of the calculati on. Again, lenders, 
not institutions, grant the deferm ent or forbearance. If the Department of Education wishes to 
address what they believe may be overuse of forbearance and deferment as debt management 
tools, the Department needs to add ress this with lenders and , ul timately, Congress. They should 
not create a complicated and messy new concept of repayment rate that excludes from the 
numerator students who are doing exactl y as they have been to ld by the lenders to be in an 
authorized repayment status. 

In usi ng the cohort default rate as a secondary metric of gainfu l employment, the Department 
must take into consideration the demographics of the student population served by the institution . 
Kantrowitz examined27 the impact certain at-ri sk characteristics o f students, including Pell Grant 
recipient status, has on CDRs. He found that Pell Grant recipient status accounts for 32.9% of the 

27 Kantrowitz, Mark. "Calculating the-Contribution of Demographic Differences to Default Rates ," 
http://www.fj naid.org/educato[s/20 I 00507demographicd iffere nces.pdf 
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recipients, as indicated by the table below. Programs with lower proportions of Pel I recipients 
(i.e., less than 60 percent oFPe 11 recipients) in effect would have to have a CDR lower than the 
current maximum rate of 30 percent ror the purpose of thi s gai nful em ployment measure. The 
programmatic CDR and thresholds will only be used for purposes of determin ing compliance 
with thi s proposed regu lation. 

Thresholds for program cohort default rates wou ld be as follows: 

Percentage or Students Recciving Pel I Grants Programm atic Cohort Default Rate 
0% - 20% 25 
20%-40% 28 
40%- 60% 30 
60%- 80% 40 
80%- 100% 42 

Programs above both the debt-to-income threshold and CDR threshold would be out of 
compliance with the proposed regulation and placed on restricted status. 

III. 	 The Penalty for Programs that Fail to Meet Either the Debt to Income Ratio 
Test or the Alternative CDR Test Should be Placed on Restricted Status for 
Tbree Years Wbile the Institution, Working in Conjunction with the 
Department, Would Have An Opportunity to Make Changes to Return to 
Full Compliance 

Because many factors in the debt-to-income and cohort default rate calculation are well out of 
the control or in fluence of the institution, we believe schools should have the opportunity to 
make adj ustments to their operations that cou ld have a positive impact on those measurements. 
As such, if a program is out or compliance wi th both the debt-to-income threshold and has a 
three-year cohort default rate above the appropriate threshold, the institution could be placed on 
a restricted status to a lTord the institution the time to make those changes necessary to return to 
full compliance. 

IV. 	 There Should Be No Requirement That New Programs Need to Meet Either 
of the Two Metrics 

Un less and until a program has enough students complete that program to calculate both a debt­
to-income ratio and the three-year cohort default rate calcu lat ion , the program should not be held 
accountable ror those measurements. Thus, new programs authorized in the manner cu rrently 
authorized under law and regulation shall have to be in continuous operation for a period ortime 
that perm its the calculation of the three-year cohort de fault rate before wither th e debt-to-income 
ratio or the use of the three-year CDR sha ll be applied to it for the purpose of this proposed 
regu lat ion . 

v. 	 The Proposed Debt-to-Income Metric and CDR Alternative Would Apply to 
All Institutions 

The Department mai nta ins the reason for releasin g this propo cd rule is to address their concern 
about growing levels of student debt. CCA shares that concern. We believe everyone involved in 
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