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Second, modifications are designed for the purpose of benefitting borrowers, such as by
avoiding an unnecessary foreclosure. Borrowers do not need protection from
modification programs that are designed to benefit them.

Third, even for the few loan terms that may change in a modification, the servicers who
work with the borrower do not have the flexibility that a loan originator does to alter the
resulting loan terms. Modification requirements and rules are set by several parties, but
not by the borrower and not by the person working on the modification with the
borrower. The Treasury Department has been instrumental in creating the Home
Affordability Modification Program (HAMP) program. HAMP sets out specific
modification requirements and terms, which scrvicers cannot modify. Private investors
also set modification parameters and the employer of the person working on a loan
modification sets additional modification standards and requirements for non-HAMP
modifications. Regardless of whether a loan is modified within HAMP, the people who
work with consumers on modifications do not have discretion to select modification
terms, or to cause the borrower to select modification terms. The servicer working with a
borrower on a modification cannot influence the final loan terms, so licensure would not
offer consumer protection.

In a modification, the borrower updates income and debt information that the servicer
already has, the servicer verifies the information update, applies it to the modification
limitations, and arrives at a yes or no answer — either the borrower does or does not
qualify for a modification. If the answer is yes, the modification limitations dictate
precisely what the modified terms will be. Unlike in a refinance, in a modification there
are no terms for the borrower to negotiate.

The distinction between modifications and originations has long been recognized in other
loan origination laws. The Truth in Lending Act and the Real Estate Settlement Practices
Act require, and have long required, a number of significant consumer disclosures for
loan refinances that are not required in modifications. This is because modifications
simply do not present the risks to consumers that a refinance may present.

» Mere Referral of a Borrower to a Lender Should Not Require Licensure

HUD’s proposal would include within the term “offers or negotiates terms of a residential
mortgage loan for compensation or gain” an individual who:

Recommends, refers, or steers a borrower or prospective borrower to a
particular lender or set of residential mortgage loan terms, in accordance
with a duty to or incentive from any person other than the borrower or
prospective borrower[.]**

A person who works at a lender’s affiliate but does not work with residential mortgage
loans may have a customer ask about a mortgage loan, or may make a customer generally

* Proposed 24 C.F.R. § 3400.103(c)(2)(i)(C).
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Affordable program, a State may delay the effective date for requirements
it imposes in accordance with §§ 3400.103, 3400.105, and 3400.107 until
the date such program is terminated.”

We agree with HUD that a state licensure requirement would interfere with modifications
and refinances under the Treasury’s Making Home Affordablc program. For the same
reasons, a state licensure requirement would also interfere with modifications and
refinances under any other programs. If delay in licensure requirements is necessary for
some, it is likewise necessary for all foreclosure avoidance programs.

Foreclosure avoidance actions are not limited to modifications and refinances. They also
include deeds-in-lieu of foreclosure and short sales.

We share HUD’s important goal of promoting loan modifications and refinances as a
means of avoiding foreclosure. To achieve this, we urge HUD not to require the states to
require licensure of servicer employees, and we urge HUD not to require states to require
licensure of those who work to avoid foreclosures.

» Licensure Would Not Remedy An Identified Problem

We arc unaware of any benefit HUD has identified that licensure of those who work on
modifications could address. HUD describes the question in its proposed rule:

One of the questions asked concerned the applicability of the definition of
loan originator to individuals who modify existing residential mortgage
loans. As HUD’s response to this question reflects, given the extent to
which today’s loan modifications can be virtually indistinguishable from
refinances, HUD sees the reasonableness of covering these individuals
under the definition of loan originator and has advised that it is inclined to
require the licensing of individuals who perform loan modifications for
servicers.

HUD “sees the reasonableness” of requiring licensure of servicers who work on loan
modifications, but does not address its lack of authority to do so. Nor does identify any
potential problem that licensure of servicers working to avoid foreclosure would address.
HUD does not, for example, identify abuses in loan modifications that licensure of people
working at servicers could address.

There have been modification abuses by people not employed at servicers, such as parties
who charge an upfront fee for promised foreclosure relief that does not materialize. HUD
is one of the many agencies fighting such abuses, in no small part by steering borrowers
to HAMP modifications rather than other foreclosure “rescue” deals.*’ But licensure of
servicers, who are nof involved in such abuses, could never address this problem.

% Proposed 24 C.F.R. § 3400.109(d),
074 Fed. Reg. 66548, 66549 (December 15, 2009).
*! For just one of a great many possible examples, see http://www.hud.gov/news/release.cfi?content=pr09-

033.cfm
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foreclosure are not able work on, and do not have the access to the technology necessary
for, loan originations. Likewise, loan originators are not able to work on, and do not have
access to the technology necessary for, loan modifications. Servicing and origination
groups report through separate management channels.

Servicers use multiple methods to reach modification candidates, including mail, website
and telephone availability, and telephone and e-mail outreach.

Servicer employees who will work on foreclosure avoidance are thoroughly trained in the
several tasks they will perform. They are trained in the types of foreclosure avoidance
methods, such as modification. They are fully trained in each step necessary for a
modification, such as the HAMP trial period, which has specific requirements. They are
equipped and trained to explain the steps to borrowers, and to explain what is necessary
to complete cach step. Should a borrower during a modification process switch to a
refinance, that borrower would need to be transferred to the origination line of business,
and would need to work with different people.

The information servicers collect from borrowers for a modification is updated and
verified information about the borrower’s income and debts, and a hardship affidavit, in
accordance with the HAMP or other modification program requirements. The individual
working with a borrower on a modification does not have discretion to alter modification
qualification standards or to alter verification procedures.

X. Uniform Requirements Are Most Appropriate

Congress stated that “increas[ing] uniformity” is one of the many important purposes of
the SAFE Act’s licensure and registration systems.” HUD likewise states that “uniform
license applications and reporting requirements” is a SAFE Act benefit. We certainly
agree that uniform requirements are appropriate. From a consumer’s perspective,
mortgage loans are the same in each state. If the rules arc uniform across state lines, they
- will be easier for consumers to understand.

To this end, we recommend two ways that HUD can promote uniform SAFE Act rules.
» HUD’s Rule Should Be Consistent With The Interagency Rule

We believe HUD should adopt a rule jointly or consistently with the interagency federal
SAFE Act rule. Ata minimum, HUD’s rule should not contradict the interagency rule by
stretching the SAFE Act’s terms to reach loan servicers while the other agencies
recognize and follow the statutory two-prong test.

The difference between being subject to the interagency federal SAFE Act rule and
comparable state rules is based on the form of charter for the mortgage lender or servicer.
This charter difference is unrelated to consumer protection. Modification of a consumer
mortgage loan is the same regardless of the form of the servicer’s charter. We can see no

> HERA § 1502.
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