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About the Association 

About the Association 
HR Policy Association is the lead organization representing 

chieflnumm resource ofticers ofmajor employers. The 
Association consists of more than 335 of the largest corporations 
doing business in the United States ~mel globally, and these 
employers are represented in the organization by their most senior 
lnunan resource executive. Collectively, their companies employ 
more than 10 million employees in the United States, nearly 9 
percent of the private sector workt\nce, and 20 million employees 
worldwide. They have a combined market capitalization ofmore 
than $7.5 billion. These senior coqJOrate officers pmiicipate in the 
Association because of their passionate interest in the direction of 
lnunan resomce policy. Their objective is to use the com bin eel 
power ofthe membership to act as a positive influence to improve 
public policy, the HR mml:etplace, and the human resource 
profession. For more infonnation visit www.lU})Olicy.org. 
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CHAO Section 503 Rulemaking Concerns 

I. 


General Elements 

The Proposed Rule Would 
Require Federal Contractors 
To: 

o 	 Attain a 7% "goal" for 
individuals with 
disabilities in each job 
group. DOL is also 
considering a 2% "goal" 
for those with undefined 
"severe disabilities." 

o 	 Invite job applicants to 
"self-identify" pre-offer as 
having a disability and 
those who self-identify 
must be considered for 
other available positions. 

o 	 Conduct an annual 
survey of existing 
employees to "self­
identify." 

o 	 Adopt rigorous new 
procedures for providing 
a "reasonable 
accommodation" for 
employees with 
disabilities. 

D 	 Maintain written records 
of all employment 
decisions involving 
individuals with 
disabilities, including 
rationales. 

Broad CHRO Concerns About the Proposal 

On December 7, 2011, the U .S. Depmtment of Labor's Otlice of 
Federal Contract Compliance Programs (OFCCP) published a notice 
ofproposed mlemaking (NPRlvf) that would substantially revise the 
aftinuative action and non-discrimination requirements regarding 
individuals with disabilities for tecleral contractors under Section 503 
of the Rehabilitation Act. [For a briefove1view ofthe propoi>al, see 
the "General Elements" on tlus page.] The immediate reaction of our 
members-the cluefluuuan resomce ot1icers of over 335 major 
compmues, most ofwluch are tecleral contractors- was one of the 
lughest levels ofconcem about a proposed policy we have ever hemcl 
in the 45 year lust01y ofthe association. It was clear that Olu members 
believed that the proposal would fimclamentally transtonu atlinnative 
action from a focus on federal contractors' good faith effods to a 1igid 
system ofnume1ical "goals" that YVOlud operate ve1y much like quotas. 

Despite the sweeping changes being proposed by the 50-page 
proposal, federal contractors were i.tutially only given 60 days to 
submit comments-a pe1iod wluch was later extended by 14 clays, 
despite requests fi:om the business comnnmity and key Members of 
Congress tor a more meruungfi1l extension. 

During that 7-l day pe1iod HR Policy had extensive contacts with 
its members, includi.ttg several conterence calls with their affinuative 
action compliance expe1ts , ~mel we eventually filed two sets of 
extensive comments betore the deaclline. However, it was clear that 
we had only touched the smface ofom members' concems. 

Thus, throughout:rvfay ancl.hme of2012, we conducted a series of 
day-long regionalmeeti.t1gs (itt Atlanta , Boston, Clucago, :rviinneapolis­
St. Paul, ru1cl Washington, DC) itt which over 120 representatives iiom 
our member compmues participated, providing us substm1tial input on 
the potential impact oftl1e proposed regluations. TJus position paper 
represents that input, as n··ell as the re~:ults ofom ruumal CHRO smvey 
conducted itt Febmmy 2012. [The smvey covered a munber oftopics 
but tlte resluts concemi.ttg the OFCCP proposal are lughlightecl herein.] 

Negative Impact on Corponlte Culture of Inclusion. The 
NPRM raises a number ofbotl1 broad and specific objections but tlte 
one over-archi.t1g concem is its impact on the ability of compmlies to 
maintain a Clutme ofinclusion. In their policies regarding i.ttdividuals 
with disabilities, comprulies put the tocus on thei.t· abilities, seeking to 
minimize tl1e impact m1d visibility of their disabilities through 
''reasonable accommodations" that enable them to perfonn "the 
essential fimctions of the job." 11us is not only to ensure compliance 
with the requirements of the i\mericans with Disabilities Act (ADA)­
fiom wluch these pluases are ch·awn- but because it is situ ply good 
humru1 resource policy. 
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This culnu·e ofinclusion not only chaws individuals with 
disabilities into the workforce but it enables the companies to benefit 
fi:om the unique skills and talents ofthe individual that their disability 
may otherwise preclude. A s one company observed, ''We have ~vent 
years tJ.y ing to get the workforce to think about abilities not 
disabilities. Tlris will nm cmmter to that and we will be bringing 
attention to issues that are not relevant to perfonuance ofthe job." 
Interestingly, the virtual workplace has further dimi1rished the 
visibility of disabilities and thus the likeWwod ofdiscrinrination. One 
company noted that its luring managers oftenlrire individuals without 
even having a face-to-face meeting with them. One can assume that 
such instances will only increase in coming years. 

The requirement in the NPRl\I that compruries itritiate procedures 
for encouraging both applicants ru1d cmTent employees to self-identitY 
and therefOie lrighlight their disabilities nms completely COlmter to tiris 
approach. h1deed, that is one of tiw fimdamental reasons why asking 
applicru1ts to "self-identitY" is unlawfill under ti1e ADA. As one 
company obse1ved, "self-identification i>'lnveys will create a culhue of 
distrust," noting that "ti1e workforce already distmsts what we do witi1 
the medical info1mation tiwt is collected." 

!doreover. by also requiring compruries to meet specific utilization 
"goals"-wlrich likely will operate as deji-tcto quotas- witirin each 
job group, the compmries themselves are incentivized to encourage 
applicants and employees to proclaim ti1eir disabilities simply so that 
the company can ensme complirulCe witi1 the 1igid artificial tiuesholds 
dictated by OFCCP. Fnrthenuore, as will be discussed fiuther below, 
the requirement that the confidentiality ofti1e self-identification by 
applicants be maintained is a doomed aspiration. The 1igorons 
procedmal requirements that come into play once an applic-ant self­
identifies, requning a con:::ideration that is distinctive fi·om other 
applications, will often make it widely known tlu·oughont ti1e company 
that the applicant has a disability. 

The requirement that tederal contJ.·actors adopt meticulous, 
fo1malized procedmes for handling requests for "reasonable 
accommodations" ofdisabilities will have a sinrilar impact on the 
culture ofinclusion. The ADA ah-eady contaim: sflict standards that 
compmries ignore at their legal pe1il. But ti1e reality is that most 
compmries are ah-eady engaged in very proactive approaches to 
providing accommodation, often without distinguishing those d1iven 
by "disabilities'' that meet the legal ADA deti:Jrition. Wlllle there are 
wide vmiations in company practices in tllis area , a consistent 
guideline is to maintain the balance between meeting employee needs 
and minimizing the difterences among employees. In contrast, the 
1igid requirements of the NPIUvi would Jrighlight titose difterences 
wlri1e nmung what is cunently a process ofrea clung mnh1al 
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CHAO Survey 2012 
Question 1 

OFCCP describes the proposal 
as a "sea change" in its 
enforcement of the affirmative 
action requirements of Section 
503. It says the "purpose is to 
establish a benchmark," 
not a "quota. " But if a iob group 
fails to meet the benchmark, 
enforcement actions will 
lead to conciliation agreements 
that impose numerical goals. 
How do you view the practical 
impact of the 7 percent 
requirement if the proposal 
became a final regulation? 

32% 	 It is not a benchmark, it is 
a quota 

50% 	 It is a benchmark, but 
contractors will need to 
treat the requirement as a 
quota to avoid 
enforcement actions and 
debarment 

6% We do not see this 
requirement as a quota; 
rather, we believe that as 
long as we are making 
good faith efforts to reach 
the 7 percent level our 
company will not become 
subject to OFCCP 
enforcement actions 

4% Other 

801.,o No opinion 

accommodation ofpersonal and business needs into a potentially 
confl:ontational approach that focuses on whether all aspects of the 
fonual procedures are being followed. 

Consistently tluoughout our meetings we heard a concem that 
most workplace situations involving accommodations for disabilities 
are hanclled through traditional HR procedures, en:::ming consistency 
with the co1porate culture which is invariably heavily influenced by 
HR practices and procedures. As one company obse1ved, ' 'This would 
shift all reS})Ottsibilities to the compliance side which will take it away 
from the personal interfaces that define HR. We are c1mently using 
good business/HR practices, but will migrate to a total compliance 
program that is focused on hitting the numbers. 11ms, tlte compliance 
function will become more impoliant than the HR fimction." 

Fundmnental Change in Affirmative Action. HR Policy and its 
members strongly support aftinuative action and the goal ofincluding 
qualified individuals with disabilities in the workforces ofgovenunent 
contractors. Indeed, HR Policy members have been at the forefi:ont of 
employer effmts to adopt and expand on the basic principles of 
fimdamental taimess and a "level playing field" for all applicants and 
employees. At eve1y stage in the long histmy ofaffinnative action, 
HR Policy mem hers have been leaders in achieving the goals of 
affirmative action by recnuting and hiring people on a non­
disctiminatmy basis without regard to membership in any protected 
group. 

Thus, compmues have successfiilly developed and embraced 
affirmative action in a manner that meets its goals of including those 
lustorically excluded without crossing into the "reverse 
disc1imination" that quotas inevitably entail. Tlus is a ve1y delicate 
balance. That balance would be destroyed by the NPRM, wluch 
would establish a precedent potentially affecting all areas of 
affirmative action. 

The OFCCP has sought to downplay tllis concem, providing 
assurances tltat the NPRlvi would not establish "quotas" but instead 
" aspirational but enforceable goals." Om member comprulies are not 
convinced by tllis rheto1ic and, whetl1er it is intended by OFCCP as 
such or not, all indications are that the "goals" would effectively 
become quotas. (Tlms, hereinafter we will use tl1e word "goals'' in 
quotes.) In the annual CHRO su1vey, conducted two months after the 
proposal was issued, giving om members sufficient time to analyze its 
potential impact, 32 percent said they believe it is in fact a quota and 
an additional 50 percent said they would treat it a;:; one. Only 6 

percent rutswered that it is neither a quota nor would they treat it as 
one. 	[See Question 1.] When asked this question in om regional 
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CHAO Survey 2012 

Question 2 


[OFCCP's proposal] requires 
that contractors must establish a 
goal ofhaving 7 percent of all 
employees in each ofyour 
company's iob groups be 
persons with disabilities. How 
difficult will it be for your 
company to achieve this goal? 

80% 	 Virtually impossible 

20% 	 Very difficult, but 
achievable 

0% 	 Do not anticipate any 
difficulties achieving the 
goal 

Question 3 

OFCCP is considering requiring 
that 2 percentofall employees 
in each ofyour company's iob 
groups be persons with severe 
disabilities. How difficult will it 
be for your company to achieve 
this additional goal? 

84% 	 Virtually impossible 

16% 	 Very difficult, but 
achievable 

0% 	 Do not anticipate any 
difficulties achieving the 
goal 

meetings, the percentages were even higher, with total unanimity in 
some meetings. 

The reality is that OFCCP is a ve1y powerful enforcement agency, 
with numerous enforcement tools and remedies at its disposaL 
including the ultimate "death penalty" ofdebannent fi:om federal 
contracts. Based on its h.isto1ical track record under achn.in.istrations of 
either party, om members' expe1ienc.e with the agency leaves them 
with a finnly held belief that, if the agency tlnds they have not met 
their "goals"-however "aspirational" they may be-the agency will 
then leave no stone unhmted in rooting out wlwt it believes is the 
cause ofthe company's failme, effectively requiring the company to 
prove its :iJ.mocence. The only way to avoid this prosecut01ial attention 
would be to meet or exceed the "goals." 

As one company noted, ''The concem is from a conciliation 
per~1)ective. Maybe they don't get you on tlus but ult:iJ.uately some 
other misstep will cause you to enter into a conciliation agreement and 
we are concemed about having ~my markers on om record. OFCCP 
calls it an aspirational goal, but failure to meet the goal will lead to 
enforcement actions." 

Proposed Rule Is Impossible to Comply vVith . Even lll the face 
of the aggressive enforcement of the NPRM's new requ:iJ.·ements they 
anticipate fiom OFCCP, no company that participated lll om meetings 
believes that successful compliance would be possible. Not a s:iJ.1gle 
company believed it would be able to meet the utilization "goals" in 
eve1y single job categ01y :iJ.1 eve1y s:iJ.tgle establislunent. [Tlus was 
even stronger than the results of the CHRO smvey. See Questions 2 
and 3.] TI1ey reach tlus conclusion through a combination of 1) 
disbelief that there is a sufficiently available qualified work.t\.)l"cein 
each job group ancl2) a recogtution that, :iJ.1many job groups involving 
sigtufi.cant physical or intellectual capacity, many individuals with 
celiain disabilities will be catego1ically excluded, thus shrinking the 
pool even fiuiher. 

Moreover, they question why the adm:iJ.listration is not putting a 
greater focus on the removal ofexisting disincentives lll the Social 
Secmity Disability Insmance program that effectively precludes 8.8 
million individuals who receive disability payments from paliicipat:iJ.1g 
in the workforce because their benefits are conditioned on their 
abstaining tlom employment if they make more than $12)20 per year. 
Tllis effectively imposes a cap on the number ofindividuals with 
disabilities who are available to work more than30 hours per week 
year-round. 

©2012 HR Policy Association 12-63 4 	 September 5. 2012 
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CHRO Survey 2012 
Question 4 

OFCCP estimates that the 
compliance cost for the 
proposed rule will be $473 for 
each establishment or facility a 
federal contractor may have. 
Do you believe this cost 
estimate is: 

82% Toolow 

17% Not sure 

1% Too high 

0% About right 

Even in job groups where they may in fact reach the goals, the 
companies are convinced they not will be able to prove it to OFCCP. 
The self-identification rec1uirement relies totally on the willingness and 
ability ofapplicants and employees to self-identitY their disabilities. 
There are numerous impediments to tlris reliance, starting with the 
murk-y legal defiirition of"disa bility" that even tl1e legal community 
struggles witl1, and ending with a strong reluctance by many witl1 
disabilities to disclose them, for a variety of reasons. 

In addition to asking applicants, the NPRtvf requires employers to 
demonstrate compliance witl1 the utilization "goals" thwugh an annual 
smvey ofexisting employees, asking them to indicate anonymously 
whether or not they have a clisability. Employee smveys are notations 
for having low levels ofpatticipation and, in tlris case, the employer 
would have no way of.knowing who clid <md clid not pmticipate, let 
alone whether they answered the question tmthfnlly . Thus, even if the 
goals could be achieved, there is no certainty or even reasonable 
expectation tl1at it coulcl be demonstrated to OFCCP investigators. 
(The concems regarding the selt:identification requirements m·e 
discussed more thoroughly in section III below.) 

Tlris has led many compruries to question the value ofpoming 
sigtrifi.cant resomces into a complim1ce etiort that is doomed to 
failme. Some believe that their best comse may be to continue ·with 
their cunent good faith efforts under Section 503 along witl1 shict 
complim1ce with the AmericrulS with Disabilities Act and hope to 
avoid an OFCCP anclit. 

Impact of Substantial New Complhmce Costs on Economic 
Recovery. Compmries are ofa unrurimou.s view tl1at the impositio1i of 
significant new compliance costs at a time of a fi:agile economic 
recove1y makes no econonric sense m1d creates yet another 
<lisi.ncentive to creating jobs in tl1e U1rited States. The proposal 'vould 
impose immense new paperwork and data collection burdens on the 
conu·actor commutrity for what our members believe is likely to be ru1 
ahnost negligible result in hiling individuals with clisabilities. The 
time and costs involved would inevitably <h·aw away fi:om resomces 
devoted to "growing the business" which in tum could increase 
employment. Because no company has yetimplemented the NPRl\.f's 
requirements, estimates of the potential costs vmied sigirificantly, 
though all agreed that the $473 per establisluuent estimated by OFCCP 
"·as ludicrously low. (See CHRO smvey question 4.] 1·fany also 
questioned how OFCCP could be adding such sigtrificm1t costs for 
federal contractors at a time when tl1ey me being pressed by tl1eir 
federal contracting agencies to reduce their costs. 

Questioning the Value of Federal Contracts. Because of these 
costs-and tlte expo~11re to substm1tialnew potentialnon-complim1ce 
liability-a muuber of compruries questioned whether they would 
continue to maintain their federal conu·acts if the NPRM is 
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implemented. For some companies, titis would not be an is&'lle 
because of the enonnous vohune ofbusiness they do with ti1e federal 
govenunent. However, for others, pmiiculm"ly those in celiain 
industries such as retail and hospitality, that vohune is a small p01tion 
of their overall revenues. As one company noted, ''You don' t want to 
tum away business but at some point you cross the line where the cost 
ofthe business exceeds the benefits." We heard repeatedly tiom tiwse 
companies that their continued participation in those contracts is now 
an open question because of ti1e NPR.tvf. Because only a small 
percentage of their wol"ldorce is engaged in federal contract activity, 
their entire workforce is subjected to ti1e regulatmy 1igon: ofti1e 
OFCCP, which are already substantial. Their questioning of those 
contracts should tlms come as no smprise. Yet, if they were to back 
away, it would sig.~tifi.cantly reduce the healthy competition that now 
exists tor the federal contracts tor which they compete. 

Failure to Seek Consensus. Finally, our members find OFCCP's 
approach both fi.11strating and insulting to what they consider their 
good faith eftorts to employ and integ.~·ate individuals with disabilities 
into their workforc.e-etlotis that even OFCCP is not questio1ting 
other than to say they m·e "not enough." Thus, when OFCCP suggests 
that they go beyond good faith etlorts, ti1ey question what is meant by 
that. They are concemed that, rather than working with them to find 
out ways to acltieve better results, OFCCP believes it can increase the 
employment ofindividuals with disabilities by admiJtistrative fiat. 
Yet, in the past, when om member compmties have been called upon 
to help improve tederal employment disability policies- as in the case 
of the Ame1icans with Disabilities Act Amendments Act of ::!008­
they have responded by sitting down witi1 disability advocates to 
fasltion a workable approach. They believe tlwt the failme of the 
OFCCP to adopt such a collaborative approach to improving ti1e 503 
regulations is ti1e p1incipal cause for ti1e set ofumvorkable proposed 
rules for wltich compliance is impossible. 

©2012 HR Policy Association 12-63 6 September 5, 2012 
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ANNUAL FEDERAL CONTRACTOR REPORTING 

COMPARISON TABLE 


J anuary 31 2011

' Category 2010 

VETS-100A 
2010 

VETS-100 
2009 

VETS-100A 
2009 2( 

VETS -100 VET! 
!Total Federal Contractors 13,536 8,880 13,011 11,919 

Single Establishments 9,664 6,461 10,618 9,717 

Multiple Establishment Organizations 5,665 3,543 7,340 4,861 

Multiple Establishment Hiring 
Organizations 

208,435 85,998 144,896 76,631 

Multiple State Consolidated Reports 61,626 17,099 26,684 13,964 

Total Reports Submitted 285,390 113,101 190,190 105,251 

Regular Vietnam Era Veterans 217,600 n/a 199,055 

Regular Special Disabled Veterans 49,368 n/a 45,800 

Recently Hired Vietnam Era Veterans 15,968 n/a 14,285 

Recently Hired Special Disabled 
rveterans 

8,131 n/a 7,436 

Regular Other Protected Veterans 784,593 669,265 n/a r 

Regular Disabled Veterans 155,386 154,002 n/a r 

Regular Armed Forces Service Medal 161,759 142,677 n/a r 

Regular Recently Separated 124,523 118,263 n/a r 

Recently Hired Other Protected 
Veterans 

133,333 
-

116,769 n/a r 
- -

Recently Hired Disabled Veterans 54,601 50,053 n/a r 

Recently Hired Armed Forces Service 
Medal 

58,056 51,332 n/a r 

Recently Hired Recently Separated 
:Veterans 

52,118 49,194 n/a r 
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OFCCP Enforcement Summary 

Executive Summary 

In 2011, the Department ofLabor's Office ofFederal Contract Compliance Programs (OFCCP) 

proposed to revise the regulations implementing the Vietnam Era Veterans Readjustment Assistance Act 

(VEVRAA) and Section503 of the Rehabilitation Act (Section503). In light ofthese proposed changes, 

the Center for Corporate Equality (CCE) conducted an evidence-based analysis of enforcement data 

related to charges of discrinlination against protected veterans and individuals with disabilities. If the 

proposed regulations are implemented they would redefine affirmative action and siguificantly increase 

the emphasis on anti-discrimination policies for these protected groups. This study seeks to answer the 

question of whether there is evidence available to support the implementation of the proposed changes. 

That is, do the data indicate that systemic discrimination against protected military veterans and the 

disabled is occurring at a rate high enough to justifY major changes in the regulations that govern 

VEVRAA and Section 503? 

Three publicly available data resources were used to sm11111arize and interpret OFCCP's enforcement 

of VEVRAA and Section 503 since fiscal year 2004. These three sources include two Department of 

Labor databases ofOFCCP compliance evaluations and complaint investigations, as well as CCE's 

database of OFCCP compliimce reviews that resulted in a conciliation agreement alleging discrinlination 

against a protected group. The data cover almost a nine-year period and presumably include a universe of 

approximately 285,390 federal contractor establishments. These data sources were analyzed using 

descriptive statistics to summarize historical enforcement patterns from September 2004 to June of2012. 

Results are organized into two different types of OFCCP enforcement; proactive compliance evaluations 

and reactive complaint investigations. We found several interesting findings. 

With regard to Complaintinvestigations: 

• 	 Of the approximately 285,390 federal contractor and subcontractor establishments: 

o 	 OFCCP fielded 871 veteran and/or disability complaints between 2004 and June of2012. 

Of these 871 complaints, 60 (6.89%) resulted in a violation, an average of 6.67 violations 

per year. 

o 	 Approximately 95% of all complaints closed without a finding of discrhnination 

involving protected veterans and/or individuals with disabilities. 

o 	 Importantly, the vast majority of these 60 settlements were technical violations (e.g., 

record-keeping), rather than violations indicating systemic discrimination. 

Center for Corporate Equality 



OFCCP Enforcement Summary 

o 	 Based on analyses ofcomplaint data fi·om 2004 to June 2012, it is estimated that less than 

0.021% ofthe 285, 390 federal contractor establishments are likely to have a fmding of 

discrimination with regard to protected veterans or individuals with disabilities. 

With regard to Compliance Evaluations: 

• 	 From 2007 through 2011, OFCCP conducted 22,104 compliance reviews of federal contractor 

establishments. Ofthose, OFCCP alleged discrimination against protected veterans and 

individuals with disabilities in three (less than 1 tenth ofa percent) instances. 

• 	 Two ofthe cases alleged discrimination against protected veterans, while one alleged 


discrimination against disabled veterans. 


After considering the number ofviolations that result from routine compliance evaluations as well as 

complaint investigations, it is estimated that less than one percent offederal contractor establishments are 

likely to have a finding ofdiscrimination against protected veterans or individuals with disabilities. While 

the data in this report do not prove, nor disprove, the existence ofdiscrimination against protected 

veterans and individuals with disabilities, the above results fail to provide the evidence needed to make an 

evidence-based policy decision such as those proposed in the regulations. These results suggest that 

discrimination against protected veterans and individuals with disabilities, especially with regard to 

hiring, is not a frequent finding by OFCCP and may not support the major shift in policy that the 

proposed regulations would necessitate. It is important to note that this report is not a criticism of the 

agency or the quality of its work. Instead, it is an attempt to neutrally summarize the findings of OFCCP's 

audit and enforcement efforts. 
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Introduction 

The Center for Corporate Equality (CCE) is a national, non-profit research organization focused on 

Equal Employment Opportunity. Our mission is to help leaders from various human resource functions 

harness their natural synergies, understand a breadth ofEEO topics, aud work together to promote 

affirmative action and equal employment compliance in their workplaces. Toward this end, CCE conducts 

research and publishes reports on EEO enforcement, emerging legal topics, and methodological issues. 

In response to the return of our military service members, the federal govermnent has proposed 

various initiatives intended to increase veterans' employment opportunities in the civilian workforce. 

Relatedly, employment opportunity for individuals with disabilities is an important topic for the current 

administration and is also the focus ofcurrent initiatives. 

As a result, the U.S. Department ofLabor's Office ofFederal Contract Compliance Programs 

(OFCCP) announced two Notices ofProposed Rulemaking (NPRM) to amend and revise regulations 

related to individuals with disabilities and protected veterans. Specifically, on April26, 2011, OFCCP 

proposed to revise the federal regulations implementing the Vietnam Era Veterans Readjustment 

Assistance Act (VEVRAA) and on December 9, 2011, OFCCP proposed to make similar revisions to the 

federal regulations implementing Section 503 ofthe Rehabilitation Act (Section 503). VEVRAA 

prohibits discrimination against, and requires affirmative action to employ, the veterans that fall into one 

or more offour categories. 1 Section 503 prohibits discrimination against, and requires affirmative action 

to employ, individuals with disabilities. 

The current requirements of Section 503 and VEVRAA have an anti-discrimination component but 

primarily focus on affirmative action efforts to engage in positive outreach and recruitment to employ and 

advance members ofthese protected groups. Tbus, many of the current requirements focus ou effective 

outreach, recruitment and good faith efforts; activities wbich serve to increase the qualified applicant pool 

for contractors. If the proposed regulations are implemented a major shift would occur, redefining 

affinnative action, while placing significant emphasis on anti-discrimination. While the proposals would 

increase the current requirements to engage in affirmative action and eliminate discrimination, they would 

clearly increase the latter as rnucb if not more than the fanner. The proposed rules would, for example, 

require employers to track in detail the disability and veteran status of all job applicants and employees, 

provide a written justification for why each disabled or veteran applicant was not hired, and annually 

conduct statistical analyses of both employment and hiring data. Above and beyond the proposed 

1 VEVRAA covers disabled veterans, recently separated veterans, armed forces service medal veterans and other 
protected veterans. 
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regulations' requirement to develop relationships with local groups, few, if any of the new requirements, 

would have any direct impact on the applicant flow and subsequent hiring for either veterans or 

individuals with disabilities2
• 

A recent article in the New York Times succinctly addressed the issue of government policies and the 

utilization ofthe behavioral sciences3 
. In the article, economist Richard H. Thaler proposed two mantras 

when it comes to forming new policies: 

• Ifyou want to encourage some activity, make it easy 

• You can't make evidence-based policy decisions without evidence 

Given this major shift in policy and focus to anti-discrimination efforts, one would expect that past 

· enforcement of Section 503 and VEVRAA shows evidence ofsignificant, if not widespread, 

discrimination against protected veterans and individuals with disabilities. 

OFCCP's proposed rulemakings for both VEVRAA and Section 503 do not provide past 

enforcement data (i.e., evidence) as part of the impetus for the changes to the regulations4
• Thus, in an 

effort to address the question ofwhether there is evidence to support either an increase or shift in 

discrimination patterns against protected veterans or individuals with disabilities, this report summarizes 

several OFCCP sources ofenforcement data related to protected veterans and persons with disabilities. 

These sources include data regarding OFCCP compliance evaluations and complaint investigations of 

federal contractors and subcontractors. The data cover almost a nine year period and include a tmiverse of 

approximately 285,390 federal contractor establishments5 (see Appendix A). Presumably, the data from 

these two methods would reflect a need for increased anti-discrimination requirements for contractors and 

are behind the shift in policy that the proposed regulations reflect. 

2 Proposed changes, in addition to the detailed tracking ofapplicants (and employees for training opportunities), 

include: local job posting requirements (national posting does not fulfill requirement), statistical analysis ofefforts 

(referral ratios, applicant ratio, job fill ratio, and hiring ratio), increased record-keeping requirements (5 years), and 

solicitation of status pre and post-offer for applicants and annually for employees. 

3 Thaler, R. H. , (2012, July 8). Watchlng behavior before writing the rules. The New York Times, p. BU4. 

(http://www .nytimes. com/2012/07/08/business/behavioral-science-can-help-guide-policy-economic­

view.html?pagewanted=all) 

4 Rather, the agency cited the unemployment rates for the members of these groups in the NPRM preambles. 

According to the Bureau of Labor Statistics (BLS), the 2009 unemployment rate for veterans 18 to 24 years old was 

21.1% (in comparison to 16.6% for non-veterans in the same age group). It should be noted that this refers to all 

veterans and not just those covered under VEVRAA. Additionally, the Section 503 NPRM preamble reported BLS 

data that captured the 2010 unemployment rate for working age individuals with disabilities in the workforce as 

14.8% compared to 9.4% for working age individuals without disabilities (note, BLS reports that only 21.8% of 

working age people with certain functional disabilities are included in the labor force). 

5 Federal contractor establishments were used, rather than total companies, because affirmative action plans (and 

thus audits) are establishment based. 
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In the current study, we seek to answer the question of whether there is evidence to support the 

implementation ofthe currently proposed changes to the regulations governing Section 503 and 

VEVRAA. The goal of this study is not to prove (or disprove) that discrimination is occurring, but rather 

to investigate whether the current, available data support the acceptance ofrules that require such a major 

shift in policy. It is important to note that this report is in no way a criticism of the agency or the quality 

of its work; CCE reports and interprets the available data without making assumptions or tmreasonable 

inferences. 

Method 

Data Overview 

This report predominately utilizes three sources of information to summarize and interpret 

enforcement ofVEVRAA and Section 503 siuce fiscal year 2004. Each of these sources provides a 

different piece of information for the enforcement ofthese two important regulations over the last nine 

years. Although there may be other data to consider, CCE exhausted the relevant (and available) data to 

address whether evidence exists to support the proposed regulations. The following sections stunmarize 

each ofthe data sources, including the method ofcollection and any possible ambiguity or error that may 

have existed within the source. Interpretation ofthese sources occurs in the following section. The data 

sources utilized were: 

• 	 OFCCP enforcement database: Complaint Investigations (2004-2012) 

• 	 OFCCP enforcement database: Compliance Evaluations (2004-2012) 

• 	 CCE database of OFCCP compliance reviews that resulted in a conciliation agreement 

alleging discrimination against a protected group (2007-2011) 

To add some context to the databases, there are awroximately 285,390 federal contractor and 

subcontractor establishments that are subject to routine compliance evaluations (i.e. audits) and possible 

complaints. 

Complaint Investigations 

The first data source utilized was an OFCCP enforcement database for complaint investigations' 

made publically available by the Department ofLabor (DOL). A complaint investigation occurs when a 

protected individual, or group of individuals, files a complaint with the OFCCP against a federal 

contractor establishment. This source provides useful information with regard to the question of whether 

6 http:/!ogesdw.dol.gov/raw data catalog.php 
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or not discrimination has previously occurred, as all 285,390 contractor establishments are susceptible to 

have complaints filed each year. The available database includes records from fiscal year 2004 through 

"present." It is assumed that "present" refers to June 5, 2012 as that is the last reported "update date" on 

the website. However, the website does not define what "update" means, so it is unclear if the data reflect 

activity as of June 5, 2012 or if the cutoff date is an earlier point oftime. Based on data in the compliance 

evaluation database discussed below, we believe the "present" data reflect September 1, 2011 to June 1, 

2012. The website reports that it is updated monthly. 

The database includes information regarding the basis ofthe complaint (e.g., gender, race, veteran 

status) as well as the investigative authority. OFCCP enforces Executive Order 11246, Section 503 ofthe 

Rehabilitation Act, and the Vietnam Era Veterans Readjustment Assistance Act (VEVRAA), thus each 

complaint investigation is covered by one ofthese three investigative authorities. As Table 1 shows, there 

were 1,124 complaints investigated and closed from 2004 through present. The majority ofcomplaints 

were under the investigative authority ofVEVRAA or Section 503 (40.21% and 35.05% respectively), 

with the remaining 25 percent under EO 11246 or "other" . The database did not define what "other" 

refers to for the investigative authority. 

Table 1. Summary ofOFCCP Complaint Investigations: Investigative Authorities (2004-201 

Investigative Authority 

VEVRAA 

503 

# of Complaints 

452 

394 

%ofTotal ComJllaint Investigations 

40.21% 
-

35.05% 

Executive Order 11246 260 23.13% 

Other2 18 1.60% 

Total 1124 100.00% 

· 	
12012 does not represent a full fiscal year. It is estimated to represent 9 months ofenforcement. 
2Not defmed in OFCCP database 

Those complaints that involved protected veterans and/or individuals with disabilities were the main 

focus of this study. To determine if the complaint involved a veteran claim or an individual with a 

disability claim, the investigative authorities as well as the basis for the complaint were considered. As 

Table 2 shows, complaints could be filed with a basis of discrimination for veteran or disability. Ifthe 

complaint did not include a "yes" under at least one of the two categories of interest, it was not included 

as a "disability-related" or "veteran-related" complaint. Overlap exists between the basis of the 

complaint, and the investigative authority for the complaint, within and across the two groups (i.e., 

protected veterans and individuals with disabilities), so the basis columns cannot be summed to reach the 

total number of "related" complaints for the year. It should be noted that there is not a complete overlap 
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between related columns. That is, all complaints covered under Section 503 do not necessarily have a 

basis ofdisabled and all complaints involving disability were not necessarily filed under Section 503 (see 

Appendix B for a detailed breakdown of investigative authority and basis for veteran and/or disability­

related complaints). Only complaints related to disability or veteran status are included in Tables I and 2. 

Table 2. Summa v of OFCCP Complaint Investigations: Basis of Veteran or Disability (2004-2012)' 

Fiscal Year 
Alleged Discrimination 
on the Basis of Veteran 

Status 

Alleged Discrimination 
on the Basis of 

Disability 

Total Veteran- and 
Disability-Related Complaints' 

2004 73 65 124 

2005 66 50 114 

2006 53 50 93 

2007 54 40 85 

2008 79 70 134 

2009 39 48 69 

2010 41 50 80 

2011 62 63 110 

2012 1 22 43 62 

Total 489 479 871 
12012 does not represent a fhll fiscal year. It is estimated to represent 9 months of enforcement 
20ver!ap exists between the basis ofthe complaint, and investigative authority for the complaint, within and across the two groups (i.e., protected veterans and 
individuals with disabilities), so the investigative authority counts (from table I) and basis cotmts cannot be summed to reach the total of complaints for the 
year. 

Tables 3 and 4 show, by fiscal year, the number of filed complaints that are considered veteran or 

disability-related. From 2004 to present, there were 141 veteran- and disability-related complaints that 

overlapped; thus, there are 871 unique complaints that involve veterans and/or individuals with 

disabilities over the almost nine year period (Table 5). In addition to the investigative authority and basis 

of alleged discrimination for the complaint, the enforcement database also reports whether the complaint 

resulted in a finding of a violation (Tables 3-5). It should be noted that the database does not specifY 

whether or not the violation is a technical violation (i.e., no monetary remedies, typically just reporting 

requirements) or a finding of discrimination (e.g., payment of back pay, payment of benefits). However, 

the database does specifY the categorical type of violation (e.g., hiring, termination, failure to 

accommodate). Table 6 provides a count of the violations found in veteran and/or disability-related 

complaint investigations. Tables 3-6 are discussed in further detail in the analysis section. 

Database Integrity Issues 

It should be noted that there are some data inconsistencies within the database. For example, there 

were 17 complaints where the basis is "disabled" yet the complaint is not labeled under Section 503 or 
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VEVRAA as the investigative authority. Instead, the investigative authority is listed as Executive Order 

11246 or "other". Additionally, there are 8 complaints where the basis of the complaint is veteran status, 

yet EO 11246 or "other" was listed as the investigative authority rather than VEVRAA or Section 503. 

Similarly, there are 13 complaints where Section 503 is listed as the investigative authority, yet the basis 

ofthe complaint is not related to disabled or veteran status. Additionally, some ofthe violations are not 

intuitive given the basis of the complaint. For example, in one case the basis ofthe complaint was veteran 

status yet the violation was for pregnancy leave. There are two possibilities for this inconsistency; either 

there is an error in the database or the violations were found during an investigation although they were 

not the basis ofthe initial complaint. 

Further, there may be duplicate records in the database (i.e., same company, location, fiscal year, and 

basis). At a minimum, 79 records within the complete database appear to be a duplicate, yet due to 

abbreviated names or address, not all duplicate records are easily identifiable. That being said, CCE is 

tmable to determine ifthese 79 are true duplicates or whether more than one complaint ofthe same nature 

was filed at a facility during the same fiscal year. Due to the inability to differentiate between a duplicate 

record and an instance in which two complaints were ftled at the same location within a year, these 

duplicate records were included in the analyses. 

Compliance Evaluations 

In addition to complaint investigations, OFCCP also conducts routine compliance evaluations based 

on an administratively neutral selection system of federal contractor establishments. The DOL also makes 

an enforcement database ofcompliance evaluations7 publicly available that is housed separate from the 

complaint investigation database. As with the complaint investigation database, the compliance 

evaluation database covers fiscal years 2004 to present and it is assumed that "present" refers to June 

2012. Unlike the complaint database, the compliance evaluation database includes a closure date, of 

which the latest closure date is June 1, 2012; so it is assumed that June 1, 2012 is the cutoff date for the 

current data8
. Similar to the complaint fi le, the compliance evaluation file also includes company 

information and the types offotmd violations. However, the compliance evaluation file does not include 

information regarding the protected class for audits that close with a violation. Thus it is impossible to 

7 http://ogesdw.dol.gov/raw data catalog.php 
8 Another issue to note is that the public enforcement database has appeared to fluctuate depending on when the records were 
pulled. CCE has pulled the database previously, but when comparing a year of data to an old pull, the records do not match up 
exactly (note, thls occurs for all years and not just the current fiscal year at the time ofthe data pull). For example, in 2011 CCE 
pulled the OFCCP database to use for another purpose. At that tin1e, the reported number of compliance evaluations for fiscal 
year 2010 was 4,960; however, the most recent pull of the database reports 4,942 compliance evaluations for 2010. As with the 
data issues noted above, it is unknown whether this reflects an error. Without evidence to remove data reflecting these issues, 
CCE believes the data to be the best that are available and appropriate for analysis. 
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identity specific cases related to protected veterans or individuals with disabilities. To inform on this 

issue, CCE has performed other data collection methods to build a database that wiii be discussed in the 

next section. 

Unlike the complaint investigation database, the compliance evaluation database includes the type of 

closure for each audit, identified as one ofthe foil owing: closure letter, conciliation agreement, consent 

decree, or financial remedy. A closure letter is issued when an audit closes in full compliance with no 

violations. If the audit did not end with a closure letter, a notice of violation (NOV) was issued that 

resulted in a voluntary conciliation agreement, court-ordered consent decree, or financial remedy. Each of 

these NOVs results in the federal contractor being required to engage in follow-up reporting activities. 

For those violations that involve aiieged discrimination, financial remedies are included. Appendix C 

provides the cotmts for the total number of compliance evaluations closed during each fiscal year from 

2004 to present, as well as the manner in which they closed (i.e., closure letter or notice ofviolation). 

CCE Database: OFCCP Settlements Alleging Discrimination 

In addition to reviews of the public enforcement database, CCE annually submits a Freedom of 

Information Act (FOJA) request to OFCCP, requesting a copy of all conciliation agreements or consent 

decrees that included violations that alleged discrimination against a protected group. Conciliation 

agreements that result in technical violations only (e.g., record-keeping, failure to post with the state) are 

not reviewed as a part ofCCE's annual analysis. Instead, the focus is on those violations where there is a 

finding of discrimination and some sort of financial settlement is paid to victims for aiieged 

discrimination in hiring, compensation, promotions, or terminations. CCE has annuaiiy requested these 

data since fiscal year 2007 in order to inform the public about the types ofaudits and OFCCP strategies 

that end with a conciliation agreement or consent decree. 9 The actual conciliation agreements and consent 

decrees provide detailed information about each violation and remedy, and thus the CCE database will be 

used to provide context to the publically available OFCCP databases discussed above. 

For the current study, those conciliation agreements from 2007 through 201 I that involved systemic 

discrimination against protected veterans and/or individuals with disabilities were reviewed (Table 7). 

Conciliation agreements can be the result of an administratively neutral scheduled compliance evaluation 

or complaint investigation. These data provide a piece of information that was lacking from the 

compliance evaluation database (i.e., protected class members) and thus allows those veteran- and 

9 CCE submitted an additional FOIA request on May 24, 2012 requesting all conciliation agreements and consent decrees 
alleging discrimination against protected veterans and individuals with disabilities from 2004 through present. To date, CCE has 
not received the requested information. Once this information is received, the report will be updated to reflect the additional 
data. 
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disability-related settlements to be identified. It also provides information to identify whether the 

complaint investigations with violations included systemic discrimination violations or only technical 

violations. 

In reviewing the annual enforcement database and those records obtained through FOIA requests, 

CCE noticed that not all conciliation agreements that are listed in the public enforcement database as 

having a financial agreement (see Appendix C) were sent to CCE, specifically for fiscal year 2011. 

Specifically, there were 17 financial remedies identified in the database that were not received. After 

further inquiry with OFCCP, CCE received these missing conciliation agreements and noted that a label 

of" financial remedy" in the OFCCP database does not necessarily mean that discrimination was 

identified where remedies for protected class members was present. Instead, OFCCP included estimated 

financial remedies that a contractor anticipated using to implement the remedy for a technical violation as 

part of the settlement dollars that OFCCP obtains each year. Thus, in some cases, OFCCP reports 

settlements that do not go to victims of discrimination. For example, in one ofthe conciliation 

agreements obtained through the follow-up request, the violation states that the contractor failed to 

"provide access for mobility-impaired applicants and potential employees seeking employment". The 

remedy was to modify the entrance to its Human Resources office to provide access for individuals with 

mobility disabilities; the estimated modification cost was $385. OFCCP has coded this cost as a financial 

remedy even though the amount was not paid to an individual or class ofvictims. In another example, the 

contractor received a violation where the remedy included building modifications such as doorbells and 

restroom modifications to provide access for individuals with mobility disabilities. These changes were 

estimated to cost $20,5 12.08. Again, this conciliation agreement did not include monetary retribution for 

victims ofdiscriminations, but rather building modifications and technical violations. This classification 

of estimated building modification costs as a fmancial remedy should be considered when interpreting 

results from Appendix C, especially for 2011, as the number of contractors with a financial settlement is 

likely less than what is reported in the enforcement database. These data issues reinforce the importance 

of using the CCE database when interpreting enforcement statistics from the complaint investigation and 

compliance evaluation databases. 

Analyses 

Complaint Investigations 

Tables 3 and 4 provide detailed information about the number ofcomplaints investigated and closed 

each year for protected veterans and individuals with disabilities, as well as the number of violations 

resulting from those investigations. In reviewing the armual breakdown of veteran- and disability-related 
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complaints, the number of complaints filed per year remains fairly consistent. Note that, based on Table 3, 

veteran complaints are declining and approaching an all-time low with only 22% of complaints in 2012 

related to veteran status10
• This is interesting given the nmnber of veterans returning from combat, the 

high-profile nature of the issue, and the fact that OFCCP is the only agency to enforce VEVRAA. 

The percentage of veteran-related complaint investigations that resulted in a violation each year 

ranged from 1.30% to 15.63%, with an overall percentage of7.18%. Considering alll,l24 complaints 

that were filed over the ahnost nine year period, only 3.29% were veteran-related and closed with a 

violation. To put this into context. approximately 97% of all complaints filed over the last eight plus years 

closed without a finding of discrimination in regard to discrimination against protected veterans. 

Table 3. Veterans-Related Complaint Investigations by Year (2004 - 2012)' 
# of Veteran- Veteran 

Fiscal Related Complaints %of Veteran %of Total Total Complaint 
Year Complaint Resulting in a Complaints Complaints Investigations' 

Investigations Violation 

2004 77 1 1.30% (1/77) 0.61% (1/165) 165 

2005 71 3 4.23% (3171) 2.27% (31132) 132 

2006 57 2 3.51% (2/57) 1.87% (2/107) 107 

2007 55 2 3.64% (2/55) 1.83% (2/1 09) 109 

2008 83 6 7.23% (6/83) 3.51% (6/171) 171 

2009 39 6 15.38% (6/39) 7.06% (6/85) 85 

2010 46 5 10.87% (5/46) 4.67% (5/107) 107 

2011 64 10 15.63% (10/64) 6.94% (10/144) 144 

2012 1 23 2 8.70% (2/23) 1.92% (2/104) 104 

Total 515 37 7.18% (37/515) 3.29% (37/1124) 1124 
'2012 does not represent a full fiscal year. It IS esttmated to represent 9 months of enforcement 
2Total complaints in the database include non-veteran or disability-related complaints (e.g., race, gender, etc.). Note, there is overlap between the veteran- and 
disability-related complaints 

The percentage ofdisability-related complaint investigations that resulted in violations each year 

ranged from zero percent to 17.31%, with an overall percentage of7.44%. Considering all 1,124 

complaints there were filed over the almost nine year period, only 3.29% were disability-related and 

closed with a violation. As noted in the veteran-related complaints, we see that approximately 97% of 

complaints closed without merit with regard to discrimination against individuals with disabilities. 

10 It is important to keep in mind that 2012 only represents approximately nine months of data (i.e., September 1, 
2011 to June I, 2012) and thus the totals may look different once the fiscal year ends. 
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Table 4. Disability-Related Complaint Investigations by Year (2004- 2012) 
# of Disability- Disability 

Fiscal Related Complaints %ofDisability %ofTotal Total Complaint 
Year Complaint Resulting in a Complaints Complaint Investigations2 

Investigations Violation 

2004 66 0 0.00% (0/66) 0.00% (0/165) 165 

2005 53 1 1.89% (1/53) 0.76% (l/132) 132 

2006 53 2 3.77% (2/53) 1.87% (2/107) 107 

2007 41 1 2.44% (1/41) 0.92% (1 /109) 109 

2008 73 7 9.59% (7/73) 4.09% (7/171) 171 
2009 48 4 8.33% (4/48) 4.71% ( 4/85) 85 
2010 52 9 17.31% (9/52) 8.41% (9/J 07) 107 

2011 65 6 9.23% (6/65) 4.17% (6/144) 144 

2012 1 46 7 15.22% (7/46) 6.73% (71104) 104 

Total 497 37 7.44% _(37/497) 3.29% _(37/1124) 1124 
12012 does not represent a fi.lll fiscal year. It is estimated to represent 9 months ofenforcement. 
2Total complaints in the database include non-veteran- or disability-related complaints (e.g., race, gender, etc.). Note, there is overlap between the veteran­
and disability-related complaints for each year 

As discussed in the methods section, there is an overlap between 141 ofthe veteran and 

disability-related complaints, thus there are 871 complaints total that are veteran and/or disability-related 

(Table 5). Ofthese 871 complaints, 60 resulted in a violation, with an average of6.67 violations per year. 

As noted in the following section, the vast majority of these complaints involve technical violations rather 

than an allegation ofdiscrimination. Based upon these data, from 2004 to present, only 6_89% of 

disability and veteran-related complaints that were investigated and closed were found to have merit. 

Further, these fmdings represent only 5.34% ofall complaints filed from 2004 to present Thus, 

approximately 95% ofall complaints closed without a finding ofdiscrimination involving protected 

veterans and/or individuals with disabilities. Notably in 2012, 8 of62 veteran and disability-related 

complaints (12_9%) have settled with a notice ofviolation. 

Table 6 summarizes the type ofviolations found as a result ofveteran and disability-related 

complaints. For both groups, the most common violation was "other", which was not defined by the 

OFCCP enforcement database. After that, terminations, accommodations, and hiring were the most 

common violations. As noted in Table 6, 14 ofthe complaints that result in a violation were both veteran­

and disability-related, thus the veteran and disability columns do not necessarily sum to the total number 

ofviolations found for the unique complaints filed. Additionally, one complaint may result in more than 

one type ofviolation. For example, in one ofthe disability-related complaints, there was a violation for 
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------ -- -. --.-- . -- . ------- --------------- --------- ----- --------- . ---- -------- ----- . ---------- --- . ----., 

Type of Complaint 

Complaints 

Avg.# Median#
#of 

Complaints Complaints
Complaints 

Per Year Per Year 

#of 
Complaints 
Resulting in 
a Violation 

Avg.# 
Violations 
Per Year 

Violations 

Median# 
Violations 

% Resulting in a 

Per Year 
Violation 

% Resulting in a 
Violation 

Veterans and/ or Disability 
Complaint Investigations' 
Non-Veteran or Disability 
Related Complaints (i.e., race, 
gender)' 

Total Complaints 

871 96.77 93 

253 28.11 27 

1124 124.89 109 

60 

31 

91 

6.67 

3.44 

10.11 

7 6.89% (60/871) 

3 12.25% (31/253) 

9 8.10% (9111124) 

5.34% (60/1124) 

2.76% (3111124) 

8.10% (9111124) 

12012 does not represent a full fiscal year. It is estimated to represent 9 months of enforcement 

~There are 141 complaints that overlap for veteran- and disability-related, so there are 871 total complaints that are veteran, disabled or both 

3Non-Veteran or Disability complaints represent the remaining filed complaints under other bases of discrimination (e.g. race) or investigative authority (e.g., EO 11246) 
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tennination, layoff, harassment, job benefits, retaliation, accommodation, and "other". Interestingly, 

Table 6 shows that over almost nine years, there were only 10 veteran and/or disability -related 

complaints that resulted in a hiring violation, with six hiring violations per related complaint. Further, 

when looking at unique veteran-only related complaints (i.e. , those with no overlap with disability status), 

there are only 4 violations for hiring since 2004. This is surprising given the current administration's 

focus on discrimination in hiring against veterans. 

Table 6. Type of Found Violations as a Result of Complaint Investigations for Veteran- and Disability­
tRelated Complaints (2004-2012)' 

Protected Veterans Individuals with Disabilities Total2 

Terminations 6 11 13 

Accommodations 6 9 11 

Hiring 6 6 10 

Promotions 4 3 7 

Job Benefits -­ 4 4 

Wages 3 2 4 

Retaliation 1 2 3 

Layoffs -­ 2 2 

Demotions 2 -­ 2 

Harassment 1 2 2 

Recall 1 -­ 1 

Seniority 1 -- 1 

PregnancyLeave 1 -­ 1 

Religious Observance 1 1 1 

Other3 14 11 21 
12012 does not represent a full fiscal year. It is estimated to represent 9 months ofenforcement. 

2There is overlap between 14 veteran and disability-related complaints that result in a violation, thus the veteran and disability columns may not add to 

the total number ofviolations for these two groups. Additionally, a complaint can close with more than one violation, so the individual columns 

cannot be totaled to the total number ofcomplaints with violation(s). 


3Not defined in OFCCP database 

Compliance Evaluations 

As noted in the methods section, Appendix C summarizes the enforcement database for the 

compliance evaluations opened and closed from 2004 to present. The compliance evaluation database 

does not provide information regarding protected classes (e.g. , veterans, individuals with disabilities, 

females, etc.), thus veteran- and disability-related compliance evaluations cannot be specifically identified 

through the database, as is possible with the complaint investigation database. As Appendix C shows, 

84.18% of compliance evaluations ended with a closure letter between 2004 and present. The remaining 
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15.82% of compliance evaluations resulted in a notice of violation, which OFCCP coded in the database 

as a conciliation agreement (13.88%), consent decree (0.08%), or financial remedy (1.86%). 

Importantly, there are a declining percentage of compliance evaluations closing with a letter of 

compliance in later years as compared with earlier in the time period. Thus, the number of conciliation 

agreements has increased, with the most drastic increases occurring in 2011 and 2012. The number of 

audits tbat close with financial agreements also appears to have increased over time which is likely the 

result of the current administration's practice of citing a building modification cost as a financial remedy 

in the database (as discussed in the data methods section above) versus a finding of discrimination. 

CCE Database: OFCCP Settlements Alleging Discrimination 

As noted previously in the data methods section, CCE annually requests the conciliation 

agreements and consent decrees from OFCCP that allege systemic discrimination against a protected 

group. As Table 7 shows, from 2007 to 20 II there were four instances in which a protected veteran or 

individual with a disability received fmancial remedies as a result of alleged discrimination. There were 

no conciliation agreements or consent decrees in 2007 or 2009 that resulted in monetary relief for 

protected veterans or individuals with disabilities. The four conciliation agreements in Table 7 represent 

1.12% of the total systemic settlements from2007 to 2011. Table 7 outlines the type ofviolation, 

protected class, and type of review for each case to provide context for the settlements. 

The conciliation agreement from 2008 collected monetary relief for protected veterans. The 

company received a violation for a failure to "hire any protected veteran applicants ... although there 

were qualified candidates" for the job title in question. Back pay and interest were paid to affected class 

members. As Table 7 reflects, there were no findings of systemic discrimination in 2009. However, it 

should be noted there was a conciliation agreement included in the FOIA request for 2009 that CCE 

deemed inappropriate to include in our aruma! report. In reviewing the violation, it appears that the 

company failed to "provide directions for entrance into its facility to individuals with known physical 

limitations and modifications to its restrooms". Thus, the "remedy" is the estimated costs of those 

building and restrooms modifications. Remedies were not paid to individuals with disabilities, thus this 

conciliation was not included in Table 7. 
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Table 7. Findings of Discrimination by OFCCP as a Result of all Audits (Compliance Evaluations and Complaint 
Investi~ations)1 (2007-2011) 

# of Audits with 

Fiscal Type of Violation Protected Class Findings of Type of Review 

Year Discrimination 

2007 -­ -­ 0 -­

2008 Hiring Veteran 1 Compliance Evaluation 

2009 -­ -­ 0 -­
2010 Hiring Veteran 1 Compliance Evaluation 

2011 
Hiring Disabled Veterans 

2 
Compliance Evaluation 

Termination & Retaliation Individual with a Disability Complaint Investigation 
1Fmdmgs were obtamed through a FOJA request by CCE for all OFCCP cases that settled and alleged systemic discrunmation agamst a protected group 

The conciliation agreement in 2010 was for a failure to employ protected veterans. Included in 

the description of the failure to hire violation is the company's failure to " immediately list" (i.e., post) 

with the state employment office. Typically this posting violation is listed as a technical violation, 

separate from any disparate treatment or impact violations. The violation further explains that data from 

the state employment office was used to conduct the hiring adverse impact analyses. This is atypical as 

analyses should include those j ob seekers who mmlY to a position and are considered applicants per the 

Internet Applicant Regulation. Instead, this violation considered the constructed pool ofapplicants to be 

the 79 protected veterans enrolled with the state office, even though they never applied to a position at the 

organization. The conciliation agreement asserted that the failure to post with state prevented qualified 

veterans from applying to open positions with the organization and thus should be considered in the pool. 

This selection rate ofO% for veterans was compared to the actual applicant pool of"non-veterans" 

selection rate in order to determine whether there was impact. The organization was thus required to pay 

backpay and interest to veterans who registered with the state, but never actually applied to the 

organization. As noted above, this violation and remedy are atypical. 

As Table 7 shows, there were two conciliation agreements in 2011 with violations for alleged 

systemic discrimination. The first conciliation agreement was for a failure to hire disabled veterans. 

Specifically, the company did not uniformly apply its selection procedures and criteria for employment of 

disabled veterans. Note that this company also received a technical violation for obtaining disability status 
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from applicants prior to making an offer", yet this information was used in order to perform the selection 

rate analysis of veteran applicants. 

The second conciliation agreement in 2011 was the result of a filed complaint (not randomly 

scheduled compliance evaluation). It may not be appropriate to interpret this violation in conjunction with 

the other three conciliation agreements; however the complaint did result in remedies paid to the 

complainant for what the OFCCP considers to be retaliation and termination violations (as reported in 

Table 6 above). The violation states that the company failed to reemploy the complainant after long-term 

disability when it failed to interview or select for a posted position "in retaliation for engaging in 

protected activity". Because the violation is tmclear and has several redacted sections, it is difficult to 

interpret. However, this complaint is recorded in the OFCCP enforcement database as having a violation 

for termination and retaliation. It is also unclear exactly what remedies the complainant received. The 

remedy states that $24,640 of the $99,000 that the company was required to pay, is for reimbursement for 

medical insurance premimns and expenses. The remedy does not specify to how tbe remaining $74,360 

was applied (e.g., back pay, interest, benefits, etc.). 

OFCCP and CCE Databases 

To provide an accurate picture of all available enforcement activity and findings of 

discrimination, data from the DOL enforcement databases for complaint investigations and compliance 

evaluations, as well as the data by CCE on systemic discrimination settlements, have been combined in 

Tables 8 and 9. Table 8 smnmarizes the total compliance evaluations completed from 2007 to 2011. 

Analysis is limited to these four years as the CCE database does not provide data for 2004-2006 or 2012. 

As noted in Table 8, from 2007 to 2011 only three compliance evaluations closed with an alleged finding 

of discrimination against veterans. These three findings constitute 0.014% of all compliance evaluations. 

Additionally, only one compliance evaluation closed with an alleged finding ofdiscrimination for 

individuals with disability, which constitutes 0.005% of all compliance evaluations. Overall, out of 

22, I 04 compliance evaluations conducted from 2007-20 II, only three closed with an alleged finding 

discrimination for protected veteraus or individuals with disabilit/2
• These three fmdings represent 

0.014% of all compliance evaluations conducted from 2007 through 2011. 

II Both ADA and Section 503 preclude employers from inquiring into disability status prior to an offer of 
employment. 
12 The conciliation agreement in 2011 was for disabled veterans, thus there is overlap for the findings in 2011 giving 
only 3 total from 2007 to 2011. 
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Table 8. Estimated Percentage of Federal Contractor Establishments with fmdings of Discrimination involving 
Protected Veterans and/or Individuals with Disabilities based on Compliance Evaluations (2007-2011)' I 

Fiscal Year 
Total Evaluations Completed2 Veterans 

Individuals with a 
Disability Totae 

# % # % # % 

2007 4,923 0 0.000% 0 0.000% 0 0.000% 

2008 4 325 1 0.023% 0 0.000% 1 0.023% 

2009 3,907 0 0.000% 0 0.000% 0 0.000% 

2010 4,942 1 0.020% 0 0.000% 1 0.020% 

2011 4,007 1 0.025% 1 0.025% 1 0.025% 

Total 22,104 3 0.014% 1 0.005% 3 0.014% 
1Results based on the CCE Database, so time period only inclt.ide 2007-2011 
2Based on Enforcement Database: Compliance Evaluations. Numbers are reported in Appendix C. 
3Based on numbers reported in table 7. Does not include the 2011 conciliation agreement that was the result ofa complaint investigation. This is included in the number 
of findings reported for complaint investigations in 2011. 

Table 9 provides an overview ofthe number of complaint investigations related to veterans or 

individuals with a disability that result in a violation. Additionally, it estimates the percentage of federal 

contractor establishments that you would expect to result in findings ofdiscrimination based on the total 

number ofcontractor establishments in the country. Because every location is subject to having at least 

one complaint filed each year, the percentage of findings based on actual complaints was compared to the 

total number of contractor establishments. The estimated number of federal contractor establishments 13
, 

285,390, was obtained from the Veterans Employment and Training Services (VETS) and is based on the 

number ofestablishments for which contractors completed VETS 1 OOA reports in 2010 (see Appendix A). 

This helps to estimate the percentage offederal contractor establishments that are likely to have a 

violation if investigated. Based on findings ofviolations from veteran-related complaints from 2004 to 

present, approximately 0.013% offederal contractor establishments are likely to have a fmding of 

discrimination. The findings for disability-related complaints are also likely to be found in 0.013% of 

federal contractor establishments. Considering the unique veteran and disability-related complaints that 

resulted in a violation (60), only 1 in every 4,756 (0.021 %) federal contractor establishments are likely to 

have a finding ofdiscrimination for protected veterans and/or individuals with a disability. 

13 For a variety ofreasons (e.g. incorrect filing, no filing) the number ofestimated federal contractor establishments 
is likely a gross underestimation. For estimation purposes, the total number ofreports submitted for the 2010 
VETS 1 OOA was used as the estimated number ofcontractor establishments. 
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Table 9. Estimated Percentage ofFederal Contractor Establishments with Violations Involving Protected 
Veterans and/or Individuals with Disabilities based on Complaint Investi ations (2004-2012) 

Fiscal Year 
Estimated Number of Federal 
Contractor Establishments' 

Veterans Complaints 
Resulting in a 

Violation' 

Disability Complaints 
Resulting in a 

Violation' 
Total 

# % # % # % 

2004 285,390 1 0.000% 0 0.000% 1 0.000% 

2005 285,390 3 0.001% 1 0.000% 4 0.001% 

2006 285,390 2 0.001% 2 0.001% 2 0.001% 

2007 285,390 2 0.001% 1 0.000% 3 0.001% 

2008 285,390 6 0.002% 7 0.002% 11 0.004% 

2009 285,390 6 0.002% 4 0.001% 7 0.002% 

2010 285,390 5 0.002% 9 0.003% 12 0.004% 

2011 285,390 10 0.004% 6 0.002% 12 0.004% 

2012 285,390 2 0.001% 7 0.002% 8 0.003% 

Total 285,390 37 0.013% 37 0.013% 60 0.021% 

'Number of federal contractor establishments is based on 2010 VETSIOOA output. This is likely an underestimation ofthe number offederal contract 
establishments 
2Based on numbers reported in table 7. Does not include the 2011 conciliation agreement that was the result of a complaint investigation. This is included in the 
number of findings reported for complaint investigations in 2011. 

Based on the findings in Tables 8 and 9, it is estimated that fewer than one percent of federal 

contractor establishments are likely to have a finding of discrimination for protected veterans or 

individuals with disabilities in either a routine compliance evaluation or complaint investigation. 

It should be noted that the findings of systemic discrimination from the CCE report only provides 

information from 2007,201 I for Table 8, whereas the enforcement databases provide information from 

2004 to present (Table 9). However, based on the low frequency of findings in the CCE database for 

protected veterans or individuals with disabilities from 2007 to 2011 we suspect there are few, if any, that 

are missing. Even taking into consideration these limitations, CCE feels that the estimates provided in 

Tables 8 and 9 give appropriate context to the enforcement over the last nine years. 

Conclusion 

This report leveraged multiple data sources to assess current levels of OFCCP enforcement 

related to protected veterans and persons with disabilities. A limitation of this research is the missing 

information from 2004 to 2006 for the CCE database. However, CCE has recently submitted a FOIA to 

OFCCP seeking to obtain all settlements with findings of discrimination against protected veterans and/or 
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individuals with disabilities from 2004 to present. A follow-up report will be produced once the data are 

received. 

Given the available data, there does not appear to be an inference ofsupport for the proposed 

regulations. While the data in this report do not prove, nor disprove, the existence ofdiscrimination 

against protected veterans and individuals with disabilities, the above results fail to provide the evidence 

needed to make an evidence-based policy decision like those proposed in the regulations. These results 

suggest that discrimination against protected veterans and individuals with disabilities, especially with 

regard to hiring, is not a frequent finding by OFCCP and may not support the major shift in policy that the 

proposed regulations would necessitate. 
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Appendix A. 
Annual Federal Contractor Reporting Comparison Table (January 31, 2011) 

J 

Category 

Total Federal Contractors 

Single Establishments 

Multiple Establishment Organizations 

Multiple Establishment Hiring Organizations 

Multiple State Consolidated Reports 

Total Repmts Submitted 

Regular Vietnam Era Veterans 

Regular Special Disabled Veterans 

2010 
VETS-100A 

13,536 

9,664 

5,665 

208,435 

61,626 

285,390 

2010 
VETS-100 

8,880 

6,461 

3,543 

85,998 

17,099 

113,101 

217,600 

49,368 

2009 
VETS-lOOA 

13,011 

10,618 

7,340 

144,896 

26,684 

190,190 

nla 

nla 

2009 
VETS -100 

11,919 

9,717 

4,861 

76,631 

13,964 

105,251 

199,055 

45,800 

2008 
VETS -100 

22,159 

18,943 

8,690 

46,903 

10,177 

84,713 

341,000 

62,020 

Recently Hired Vietnam Era Veterans 

Recently Hired Special Disabled Veterans 

Regular Otber Protected Veterans 784,593 

15,968 

8,131 

nla 

nla 

669,265 

14,285 

7,436 

nla 

32,007 

15,466 

nla 

Regular Disabled Veterans 

Regular Armed Forces Service Medal 

Regular Recently Separated 

Recently Hired Other Protected Veterans 

~Zecently Hired Disabled Veterans 

Recently Hired Armed Forces Service Medal 

155,386 

161,759 

124,523 

133,333 

54,601 

58,056 

154,002 

142,677 

118,263 

116,769 

50,053 

51,332 

nla 

nla 

nla 

n/a 

nla 

nla 

nla 

nla 

nla 

n/a 

nla 

nla 

Recently Hired Recently Separated Veterans 52,118 49,194 nla nla 
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Appendix B. 

Summary of Complaints that Include Protected Veterans 


or Individuals with a Disability (2004-2012i 


Fiscal 
Year 

Disability-Related 
Complaints 

Veteran-Rei a ted 
Complaints Total Veteran- and Disability-

Related Complaints2Section 503 
Authority 

Disabled 
Basis 

VEVRAA 
Authority 

Veteran 
Basis 

2004 52 65 70 73 124 
2005 43 50 69 66 114 
2006 44 50 46 53 93 
2007 31 40 50 54 85 
2008 58 70 75 79 134 
2009 38 48 29 39 69 
2010 34 50 43 41 80 
2011 53 63 51 62 110 

2012 1 41 43 19 22 62 
Total 394 479 452 489 871 

12012 does not represent a full fiscal year. It is estimated to represent 9 months of enforcement. 

20verlap exists between the basis ofthe complaint, and investigative authority for the complaint, within and across the two groups (i.e., protected 
veterans and individuals with disabilities), so the basis and investigative authority columns cannot be summed to reach the total ofcomplaints for 
the year. It should be noted that there is not complete overlap between related columns (i.e., all complaints covered under Section 503 do not 
necessarily have a basis ofdisabled and vice versa), so all related columns are represented. 
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Appendix C. 

Summary of All OFCCP Enforcement Outcomes as a Result 


of Compliance Evalnations1 (2004-2012)2 


Fiscal 
Year 

Closure Letter' 
Notice of Violation 

Total Compliance 
EvaluationsConciliation 

Agreement 
Consent 
Decree 

Financial 
Remedy 

# % # % # % # % # 

2004 4938 93.63% 277 5.25% 0 0.00% 59 1.12% 5274 

2005 1921 90.61% 146 6.89% 0 0.00% 53 2.50% 2120 

2006 3559 88.64% 383 9.54% 0 0.00% 73 1.82% 4015 
2007 4390 89.17% 471 9.57% 0 0.00% 62 1.26% 4923 

2008 3701 85.57% 539 12.46% 5 0.12% 80 1.85% 4325 
2009 3204 82.01% 618 15.82% 9 0.23% 76 1.95% 3907 

2010 4019 81.32% 839 16.98% 3 0.06% 81 1.64% 4942 
2011 2898 72.32% 999 24.93% 9 0.22% 101 2.52% 4007 

2012 2 1497 65.80% 697 30.64% I 0.04% 80 3.52% 2275 

Total 30127 84.18% 4969 13.88% 27 0.08% 665 1.86% 35788 
1Data is from the Enforcement Database for Compliance Evaluations; this does not include complaint investigations 

22012 does not represent a full fiscal year. It is estimated to represent 9 months of enforcement. 

3Closure letters are issued when an audit closes in full compliance (i.e., no violations) 
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