S534

The proposed finding, as set forth af
38 PR. 13286, that a measurement of
respirgble dust over o single shift only,
will not, atter applying valid statistical
fechniques to such messurement, acou~
rately represent the atmospheric condi-
tions to which the miner under consid-
eration is contintously exposed, is hereby
adopted without change,

Dated: February 15; 1972,

Rooers . B. MorTON, -
Seecretary of the Interior,
Dated: January 2%, 1972,
EiLioT L. RICHARDSOI,

Seeretory of Health,
Eduegtion, and Welfars.

[FR Doc72-2626 Filed 2-22-72;814690m]

OFFICE OF THE ASSISTANT SECRE-
TARY, COMPTROLLER, HEW AUBDIT
AGENCY

Stafement of Crganizaiion, Functions,
and Delegations of Authorlty

Part 1 of the Statement of Organiza-
Hon, Functions, and Delegations of Au~
thority of the Depariment of Heslth,
REducation, and Welfare is hereby
emended to add & Statement of the HEW
Audit Agency,

Section 1-W13.00 Missicn. The HEW
Audit Agency is responsible for the devel~
opment and mantenance of g tompre-
henstve audlt program for the Depart-
ment and its operating agencies, In brief,
the Agency’s mission is to determine
whether the Dapartment’s operations are
being conducted economicaily and effi-
clently, and to provide e reasonsable de-
gree of .assurance thaf Federal funds
are belng expended properly and for the
purpese for which they were appropri-
ated, The HEW Audit Agency serves as
principal advisor to the Secretary and
top Department offictals in this area.

Section 1-W13.10 Organtzation. A, The
HEW Audlt Agency is comprised of &
staff of audifors and supporting adminis-
trative personne]l under the supervision
of g Director responsible to the Assistant
Secrebary, Comptroller. ‘The Director

...shall haye direct access. to.the Seerefary,.

however, when he deems this necessary
to the fulfiliment of his responsibillties.,
The Agency consists of:

Diviston of State and Logal Audits,

Division of University and Nonprofit Audits,

Diviston "of Installotion and MManagement
Audits. .

Division of Soclal Securlty Audits,

Dilviston of Audil Coordination.

Reglonnl Audit Directors, Washington Area
Audit Divector, and thelr staffs.

B. During the absence-of the Divector,
the Deputy Dircctor serves as Acting
Director. '

Section I-W13.20 Functions. A. ‘The
HEW Audit Agency provides staff assist-

NOTICES

2. In the performance of its mission,
the Audit Agency:

1. Develops policies, procedures, stand-
ards, and criterla relating to audit ac-
fivities at il levels within the
Department.

2, Develops general and speelal audlé
programs &5 may be necessary to provide
appropripgte audit and examination of
programs and activities performed by the
Department and its operating ageneles.

3, Determines when audits and exami-
nuetions can he mest appropriafely car-
ried out by organizations gutside of the
BEW Audit Agency, including other
agencies of Governmend, or by private
organizations. )

4, BEveluates the adequacy of audits”
performed for the Depariment by orga=~
nizations outside the HEW Audip Agency
to determine thab such audits are being
conducted in consonence twith Depart«
ment objectives.

5. Conducts comprehensive audiis of-
all Department programs, activitles, and
functions including those carried out by
and through the Department’s grantees
and contractors.

8. Prepares and disseminates reports
of audits, e tions, and studles to
the Secretary, operating spencies, and
others whoe may be eoncerned in a pare
teular audit or study. -

7. Accumulates and providas opernting
agencies with data concerning sudit re-
ports and uncleared sudit findings. This
data serves as the basis for each oper-
ating agency's -Stewardship Report to
fhe Secretary. Evaluates the Steward-

ship Reports and provides the Secratery -

and ofher key Department officials with
an analysis of the significant manage-
ment declsions belng made a5 a result of
audif,

" 8, Conducts followups and special
analyses to determine propriety of action

. taken on previcous sudif findings and

recommendations.

C. Reviews legislafive and program
proposals for andit implications and eval-
uates thelr conformity and consistency
with established audit polley.

D. As requested by the Department's
operating agencles, performs special ye-
views of grant or contract proposals for

-the -purpoese..of--determining - financlal -

capabilities of grantees or confractors.

B, In the interesh of economy and-in-
terdepartmental cooperation, performs
audlts of programs gnd activities admin.
istered by other Federal departments
and agencles that involve participation
by institutions of higher educafion and
State nnd loeal governments,

¥, Provides necessary Departmental
Maison with the Genersl Accounting
Office snd other FPederal, State, and
private auditing organleations on all
muafters pertaining to audits. With re-
spect to General Accounting Office audits
and investigations of Depertment
Activitles:

~ance fo the Secretary, Assistunt Ssoros

taries, and operafing agency officinls in
the development and conduct of compre-
henslve sudits which inelude examing-
tions of the Department and its grantees
and confractors,

clearance within the Office of tho
Secrotery.

3. Performs followup reviews to deters
mine propriefy of nectlon $aken with
respect to GAO recommendatlons,

4, Maintsins daison with representie
tives of the Office of Monagement nnd
Budget and ofhers remording Cloneral
Accounting Office reports,

G. Colleborates with and provides ny-
sistence to the Office of Gironb Adminige
tration Polloy in the exeoution of ity re-
sponsibilities for the developmont of
grant mansgement and admintstrotion
potey and indirect cost yates,

H. Functlons of Audlt Apenoy Divis
slons are as follows:

1. Divisions of Audls Coordinntion

&, Develops agencywids audll polieley,
«procedures and instructions,

b. Davelops agencywlde worle plang,
audlt sehedules snd audié priority ad-
Justments for budgetory and operating
purposes,

¢. Coordinntes processing of GAD re«

ports end letters,
4. Maintalos Halson with ofher Fod«
era] andif organizofions In determlning
audit cogmizance nnd erronsing  for
eross-servicing.

2, Division of 8oclal Security Audlty

2, Develops technienl stondards ond
policies for andlt of prozrams and notivie
’ges of the Soecial Security Adimninlstin-

o1,

b. Develops audli programs to ovalunte
offectiveness of all aspeots of the ndmin-
Istration of Soclal Security progroms,

¢. Reviews Issued audlt roports end
vislis regionel offices and sudlt sitog to
appraise technical adequacy of and pro«
vide technical assistance on Soolnl Seou-
rity audits,

d. Develops consolidated reparts to top
menagement based on sudlt findlneo on
Soclal Seourity activities,

e, Maintaing laison with headegquoys
ters officdals on Socin) Becwdty oudit
motters,

3, Division of Btate and Yogrl Audits,
Divislon of University and Nonprofib
Augits, Divislon of Instoellation nnd Mo«
agemeitt Audits,

ble, in ity assimmed ayen, for:

8. Developing technicel standords and
policiey for pudits. '

b, Developing audit progrems to evili-
ate effectivensss of operationa,

¢. Reviewing lssued sudls reports snd
visiting regional offices end nudlt sltes
to appraise technical adequncy of audits
end to provide technlcal nsslatomes e
audits,

d, Developing congolldated roports and
ofher reports to fop manazenent bated
on audit Andings,

€, Maointaining linison with headguer.
ters officlals on sudls matters.

L Roviews ariftd and final veports
covering Department activities and ad-
vises the Beoretary and his staff of
significant findings.

2. Reviews all replies to GAO reports
prior to release and secures necessary

Dated: February 15, 1072,

Brrvow D Komronr,
Acting Depuly Asslvtand
Segretury for Managenient,

[FR Doo,72-A006 Fited 2-22-99;0:40 fim|
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P 2

Conclusions Leonomic Apalvs,s

Based on my review of the PREA and the analyses presented in this report, I have reached the

following conclusions:

MSHA'’s cost of compliance analysis is inconsistent with critical industry

facts.

Using only the omitted costs in this analysis indicated that the estimate is
likely many times the MSHA estimate of total industry costs.

MSHA’s analysis of benefits is based on an unrealistic hypothetical and
likely overestimates the benefits of the proposed rile, even assuming that the

exposure-response models are valid.

MSHA suggests in the PREA that it cannot estimate benefits propetly, but a
proper framework is available in the literature.

When reasonable adjustments to benefits are made based on realistic
assumptions regarding the exposed work force in underground mining, the
NPV and annualized costs of the proposed 1ule exceed the value of the
benefits.

The PREA does not contain an accurate or complete regulatory analysis of
cost and benefits under the proposed rule, nor any analysis of alternative
regulatory approaches.

1007321.000 EQT0 0411 RACT
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Coal workers’ pneumoconiosis in the United States:
regional differences 40 years after implementation of
the 1969 Federal Coal Mine Health and Safety Act

Eva Suarthana,'* A Scott Laney.? Eileen Storey,? Janet M Hale,> Michael D Attfield”

ABSTRACT

Objective To assess whether the recent increasss in the
prevalence of coal workers” pneumeconiosis {CWP) in
the USA reflact increased measured exposures over
recent decades, and to identify other potential causative
factars.

Methods The observed CWP prevalence was calculated
for 12.408 undarground coal miner participants in the Ceal
Workers' Health Surveillance Program for the pericd
7005—20089, stratiied by the Ming Safety and Health
Administration {MSHA! geographical disiricts. The
predicted prevalence was estimated using a published
exposure—response model from a large epidemiclogical
study among US coal mingrs using dust exposure, tenure,
miner's ags and coal rank as predictors. ¢* Testing was
performed to compare the observed versus predicted
(WP prevalence.

Results Observed prevalence was significantly higher
than predictad pravalence in MSHA distiets 4—7 {central
Appalachian region) {10.1% vs 4.2%; prevalence ratio (PR)
2.4; p<0:001) and significantly lower than predicted in
other regions {1.6% vs 3.6%; PR 0.4; p<0.001). The
central Appalachian region had a significanty cider
workforce with greater mining tenure, a lower proportion
of mings with 200 or more. ernployees, and lower seam
heights. Significant lower average complianice dust
concentrations were reported for this region.
Conclusion The abservad CWP prevalence substantially
exceeded pradicted levels in central Appalachia. However,
the increased prevalence was not explained by the
measurad levals of dust exposures. Likely contributing
factors include mine size and low seam mining, which
may he associated with higher exposure to silica. Further
study is niseded to characterise the responsible factors for
the efevated CWP rates in central Appalachia.

INTRODUGTION

Prier to 1970, dust concentfations in US under-
ground coal mines averaged 6 mg/m®, substantially
higher than the current federal compliance limir of
2 mg/m®.! As a result, and as revealed by a number
of independent epidemiological surveys, the preva-
lence of coal workers pneumoconiosis (CWT) in
longer-tenured (eg, 50 or more years) miners
exceeded 40% in some geographical areas.” This, and
the safety issues manifested by the coal mine
disaster at Farmingron, West Virginia in 1968 led to
the enactrment of the 1969 Federal Coat Mine Health
and Safety Act (969 Act). The act astablished the
current federal exposure Hmit for respirable coal
mine dust, and created the Coal Workers’ Health
Surveillanice Program {CWHSP) administered by the

& Regional differences in-the peralence of coal.
workers’ pneumaogoniosis. (CWP} were observed
that could: not be explained by respirable dust

concentrations  derived  from
measuraments,. :

& In particutar, CWP prevalence in central Appa :
lachia (southemn West Virginia, westersi Virginia:
and ‘sastem Kentucky} was consaderably hlgher
than predicted.

+ Small mine size and low seam heaght likelv
contributed to this excess;

b Our findings call for fetter control of dust
produced during rock cufting and enhanced_
training and resources for safety and health in
small mines.

cnmphance'_

Naticnal Institute for Occupational Safety and
Health {(NIOSH]), among other provisions.?

The CWHSP is a national worker monitoring
program  enabling working  underground  coal
miners to obtain free periodic chest x-rays. If
certain signs of CW?P are seen on their x-1ay, the
miner is entitled to work in a low dust environ-
ment. Data from the CWHSP provide the means to
assess national and regional distributions in CWP
prevalence, as well as evaluate remporal trends.?

Following passage of the 1969 Act, the overail
CWP prevalence among underground coal miners
declired from 11.2% for the period 1970—-1974 to
2.0% for 1995—1999. However, since 2000 the
prevalence of CWP has incressed to 3.3% for
2005-2006.2 The increasing prevalence of CWP
since 2000 has led to enhanced surveillance and
epidemiclogical studies to find explanations for the
increasing trend. These studies identified changes in
the epidemiology and clinical disease course of
pneumocconiosis among coal miners characterised
by an increased disease severity, geographical clus-
tering in eastern Kentucky and southwestern
Virginia, rapid disease progression and advanced
disease in younger miners.*™7

These findings led NIOSH to intensify- CWHSP
efforts through the introduction of an enhanced
surveillance program.® This pogram sought to
increase progratn participation rates in CWE ‘hot
spot’ locations by use of a mobile examination unit
to obtain radiographs at or near mine sites. The
enhanced surveillance combined with the estab-
lished CWHSP demonstrated that miners in
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Table 1 Observed and predicted CWP prevalence in miners who participated in the NIOSH Coal Warkers Health Surveillance Program by age arid
MSHA district, 2005—2008

Ags Mumber of Observed Prodicted Bbserved CWP Pradicted CIWP
MSHA district . range minars examined number of CWP number of CWP prevalence (%) pravalence (%)
2. Bituminots coal regions in PA =19 1 0 0.0 0 1
20-29 84 1 | Z] 1 2
30-39 129 0 249 0 2
4043 142 3 54 2 4
50—59 L¥il 14 755 3 5
=60 84 & 80 ] 7
3. MD, OH, norther WV =19 10 bl 0.1 0 1
0-29 148 1 23 1 3
30-3% 207 ] 45 0 2
4049 218 8 8.1 4 4
50«55 785 23 42.9 3 5
=260 136 7 98 5 7
4. Southein WV =19 0 NA NA NA NA
2028 106 [ 1.7 o H
30-3% 216 1 5.1 0 2
40—49 782 23 1186 8 q
5059 607 89 36.8 15 6§
=60 it 12 58 17 8
5, VA =19 ] NA NA NA NA
20-29 i o 05 | z
30--39 7 i 1.8 1 3
40-49 242 25 8.6 0 b
50-59 kil 30 15.2 3 5
- =60 3 [ 1.5 26 &
€. Eastarn KY =18 i NA NA NA NA
2029 23 0 0% 0 i
30-39 70 0 1.6 : [} 2
1043 174 28 5.3 16 4
5058 132 28 6.9 22 §
=60 18 1 1.2 6 7
7. Central KY, NC, 8C, TN =13 B Q 0.1 g 1
20-29 B7 0 1.1 0 2
30-39 103 1 24 1 2
1049 192 19 63 19 4
50-54 143 pL:| 12 0 5
=60 il i 03 L] 7
B L, IN, 1A, M, MIN, porthern MO, WS =14 43 0 [1%:] a 1
20—279 682 2 105 i 2
30-3% 513 2z 132 0 2z
4548 564 1 184 0 3
5059 728 10 382 1 5
=60 [i7d 1 57 1 7
9. States west of the Mississippi siver* =18 73 0 08 0 1
20-29 686 i 12.3 ] 2
30-3% 529 5 148 1 3
4049 524 8 182 2 3
50-58 464 13 213 3 5
=60 15 1 48 1 6
10. Western KY =14 23 0 0.3 0 1
20-29 339 2 5.1 1 2
30-3% 346 z 1.5 i 2
10—43 22 10 78 5 3
50--59 249 12 117 § 5
=60 18 1 0.3 7 [
11. AL, GA, £L, MS, PR, VI =18 3 2 0.0 ] 1
2029 64 0 1.0 b 2
3039 81 [} 29 0 7
4949 175 4 8.7 Z 4
5059 424 10 230 1 5
=60 68 6 49 g 7

*Except Minnesota, Jowa and northern Missauti,
Districts are lzbelled with two letter 1S, state abbreviations. MSHA district maps are available at httpy/fwww.mshe,gov/DISTRICT/COALHOME. HTM.
CWP, coal workers' pneumaconiosfs, MSHA, Mine Safsty and Health Administratlon; NIOSH, National Inssitute for Dcoupational Safety and Health.
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Tadle 3 Characteristics of mines empioyiag miners who participated in the NIOSH Coal Workers Health Surveillance Program by MSHA district,

20052069
MSHA distriet ) )
2 3 1 1 [ 7 8 g 10 1"
IL 1, 1A, Statés
Bitumisous MD, OH, Central ML MN, wvest of the
Regional coal regions northetn  Southern Eastamn  KY, NC, nerthern Mississippi  Western AL, GA, FL,
employment PA WV WY VA KY SC, TN [A0, WS river™ KY MS, PR, V1 Total
Minas” n=911 n=1504 =1280 n=689 n=423 n=522 n=2113 n=2351 n=1190 n=825 n=12488
characteristics
" Coal ek 0% I -
fow [1hi) 0.0 0.0 0. 0.0 6.0 48.0 99.3 100.0 0.0 388
Medium 80.5 97.1 68.5 100.0 19090 100.0 520 6.0 0o 108,86 58.0
High 19.5 29 ns 0.0 0.0 69 0.0 0.0 0.0 0.0 5.0
Unkrawn 0.0 0o 0.0 0.0 0.0 0.0 0.9 jurg 6o 0.0 6.1
Mine size {%)
0—13 mingss 0.0 0.1 0.6 22 52 1.0 0.0 0.4 0.0 0.0 0.4
20--50 miners  11.0 4.1 101 19.8 5.1 21.8 0.0 1.0 0.0 1.5 5.0
51—199 mirers 13.2 19.1 M5 82,3 41.8 §9.4 100 n7 0.8 4.2 211
200+ miners  75.9 76.8 45.8 31.8 27 6.7 80.0 813 78.2 94.3 127
Unknown 0.0 0.0 0 29 0.2 12 0.0 0.4 AT 0.0 02
Seam height {inches)
?!'[El:ﬁa!; B4 (36—96) 72 (38—104) 68 (30--132) 62 {28—81) 52 (27—B4} 50 {26138} 75 {36—~96) 108 (66—158) 58 [48—75) 85 {31113} 74 {26-158)
Tange
Measured dust concentration 2t mine level {mg/m?)
Madian 079 0.96 0.0 0.5% 0.35 069 AL 038 014 D.59 §.96
{range} 0.54~1.05) {0.46—1.20} (0.31-3.08) {0.18-234) {0.36—117) (0.28-1.12} {0.73—1.70) (0.30~1.30) ({D.76—1.21) {0.52-1.12) 1{0.18--3.08}
Worked howrs per miner in a year
Il\dedfa:; 2438 2213 7388 2084 231t 2498 7285 2057 2552 2244 2265
range

{1036—3434) (568—2434) (756—2091) (2192605} {320--2686) (B06—2917) (15572700} [1380—2732) (1814—2804) {1683—2467) {230-3434)

*Except Minnesota, iowa and norther Missour

Districts are labelled with two letier US slate abbreviations, M3HA district maps are available at htip:/fwaw.msha gow/DISTRICT/COALBOME HTM.
BSHA, Mina Safety and Heslth Administration; NIOSH, National Institte for Occupationsl Safety dnd Health.

excess observed prevalences were seen also in the age-siratified
findings shown in table 1.

Ohne important factor not considered in this analysis vas silica
dust exposure. Previous work on British coal miners has
demonstrated that high levels of silica {(>10% concentration of
total dust) poses an unequivecal risk for the development of
preumoconiosis.”” In particular, findings from a Scottish colliery
showed that pericdic high excursions of silica due to tutting
through stone led to rapid development of ppeumcconiosis.*® In
this case, the likely outcome in the miners was silicosis or
a mixed dust pneumoconiosis, Consistent with this scenatio, we
observed in this study that the MSHA districts ‘with excessive
CWP had lower coal seam heights than the other districss. Thin
seam roining poses particular difficolties because the rock
surrounding the coal seam has often ta be cut to permit equip-
ment to be employed effectively; Pollock er af' ' noted that MSHA
inspectors reported that rotk cutting in the central Appatachian
regiofi was a common occurrence, and that the mines in this
region had the highest percentage of mines with respirable dust
containing more than 5% quartz. Additionally, a recent study
undertaken on ceal miners from Kentucky, Virginia and West
Virginia, showed that the proportion of radiographs showing
1 type opadities, which are typicaily associated with silica dust
exposures, increased in the 1990s and 2000s compared to the
1980s after adjusting for CWE profusion category and miner age.”

We recently reported that CWE and PMF were more prevalent
in minérs from mines with fewer than 50 employees than ffom
larger mines after adjustment for age and within-miner corre-
lation.™ Therefore, we assessed mine size {eg, number of
employees in a mine) as a possible factor associated with the
higher disease levels in the present study Here the average
number of employees was 72 in the Appalachian MSHA districts

Suarthana E, Laney AS, Storey E ef af. Oecup Envirop Med (2011} doi10.1136/0am. 2010.063594

compated to 273 elsewhere, This finding 15 consigteist with our
previous work, although more extensive research will be
required to subscribe a more specific mechanism to the small
mine effect we have observed. However, it should be noted that
there is an association between increasing CWE and PMF with
decreasing mine size independent of region, coal rank, seam
height and miner tenure and age. This suggests that the mine
size association is robust and not a spuricus association or
artefact. Cne plausible mechanism is that smalfer mines may
have fewer resources to devote to health and safery and
prevention than larger mines.

Working hours in coal mining have been increased from about
1860 h per individual per'year in the early 1980s to about. 2400 h
in 2008." Working longer hours likely leads to the inhalation of
more dust into the lungs. For example, working 12 h leads to 50%
more dust entering the lungs compared te a regular 8 h shift,
assurning all other factors are equal (eg, exposure concentiation
and breathing rates). Addidonally, the longer work shife reduces
the time svailable between work shifts for the process of clearing
dust deposited in the lungs. We did not find a significant differ-
ence in the annual number of hours worked between miners in
the central Appalachian region compared to miners in other
regions. Therefore, based upon this analysis, working longer hours
does not explain the elevated CWT prevalence in this region.

The median dust conéentration from the MSHA cornplidnce
prograt for the districts in the central Appalachian region for
2005—2009 tanged between 0.55 and 0.80 mg/m®. We extrapo-
lated what level of dust exposure would be required to give rise
to the prevalence of CWP currently observed in the CWHSE. The
reported dust concentrations, for equal tenure, age and coal rank,
would have to have been on average fourfold higher to make the
predicted prevalences comparable with those actually observed,
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Fontaine, Rosiyn B - MGHA

From: Green, Edward [EGreen@crowell.com)

Sent: Monday, June 26, 2011 11,58 AM

Tos Fontaing, Roslyn B - MSHA; zzMSHA-Standards - Commenis o Fed Reg Group

Subject: RIN 1219-AB84; Lowering Miners' Exposure to Respirabile Coal Mine Dust, Including Continuous Personal Dust

Monitors; Proposed Rule

Attachments: 6-20-11 Lir to R.Fontain_001.pdf, CV - J.Gamble_001.pdf, CV - R.Reger_001.pdf, GV - R.Glenn_001.pdf, Epub
Suarthana cemn 2010 063594 full.pdf; 16398220 _1.pdf; Pefition for Rutemaking_G01.pdf;, 15387085 _1.pdf
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Attached please find cormnments on the subject proposed rulemaking from Alliance
Coal, Alpha Natural Resources, Arch Coal, BHP Billiton New Mexico Coal, Murray
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June 20, 2011

Ms. Roslyn B. Fontaing, Chief

Regulatory Development Division

Office of Standards, Regulations, and Variances
Mine Safety and Health Adnuinistration

U.8. Department of Labor

1100 Wilson Boulevard, Room 2350

Arlington, VA 22209-3939

Re:  Comments of Alliance Coal, Alpha Natural Resources, Areh Coal, BHP
Billiton New Mexico Coal, Murray Energy Corporation, and Peabody

Energy on MSHA’s Proposed Rale on Lowering Miners® Exposure to
Respirable Coal Mine Dust. Including Contiruous Personal Dust Monitors:
RIN 1219-AB64

Dear Ms. Fontaine:
Introduction

Please find herein and attached the comments of Alliance Coal, Alpha Natural Resources,
Arch Coal, BHP Billiton New Mexico Coal, Murray Energy Corporation, and Peabody Encrgy
(hereinafter “the Companies”™) on MSHA’s Proposed Rule on Lowering Miners’ Exposure to
Respirable Coal Mine Dust, Including Continuous Personal Dust Monitors (30 C.F.R. Parts 70,
71, 72,75, and 90), published in the Federal Register for October 19, 2010. 75 Fed. Reg. 14,412
{hereinatier the “NPR™). In addition to these comments, the Companies hereby endorse the
written comments of the National Mining Association (“NMA”) on this Proposed Rule, as well
as the testimony that the NMA panel presented at the February 15, 2011 MSHA public hearing
on this NPR held in Arlington, VA. We incorporate those written comments and that testimony
by reference as though fully set forth herein.'

By way of introduction ¢f the Companies, the independent operating subsidiaries of
Alliance Coal, LLC (“Alliance™) operate ten undergronnd coal mining complexes throughout
Kentucky, Illinois, Indiana, and West Virginia. These mines produce approximately 30 million

' All of the Companies are NMA members.
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tons of coal annually and employ arousnd 3,000 miners. Mines within the Alliance family strive
to be recognized as industry leaders in all metrics of miner safety and health, To accomplish this
objective, Alliance empowers its miners to champion the safety process. Achievement is
rewarded and miners are encouraged to actively participate in Alliance’s continuous efforts o
prevent accidents in the work enviromment. Alliance is aiso a leader in the advancement and
utilization of safety and health technology in its mines, providing {ts miners with safety and
health equipment that goes beyond requirements of existing laws.

Alpha Natural Resources (“Alpha”) is the third-largest coal producer in the United States,
with production capacity, through its subsidiaries, of nearly 100 million tons of steam and
metallurgical coal annually from more than 60 mines throughout Virginia, West Virginia,
Kentucky, Pennsylvania, and Wyoming, Alpha’s subsidiaries conploy approximately 14,000
miners. At Alpha, safety comes first, and the Company believes that all injuries are preventabie.
Safety is integrated into every activity; and if a task cannot be completed safely, it will not be
preformed. Every miner has responsibility, not only for his or her own safety, but also for the
safety of miners around him or her. In this regard, sach and every of our miners is trained to be a
safety leader; taught not only 1o recognize hazardous situations and activities, but also
empowered to take immediate corrective action. Because Alpha believes there is nothing more
important than the safety and health of its miners, the Company continually invests in the latest
equipment and technology, and utilizes the safest mining practices.

Arch Cosl (“Arch™, based in St. Louis, Missourl, is the second largest coal company in
the United States and the fourth largest in the world. In the United States, Arch’s subsidiaries
operate eleven coal mining complexes, in Wyoming, Utah, Colorado, West Virginia, Kentucky,
and Virginia. Those subsidiaries sold almost 163 million tons of coal in 2010, 15% of the United
States’ coal supply, serving 195 power plants and other end users in 39 states. Arch’s mines
employ about 4,700 miners. Arch is an industry leader with regard to the safety and health of its
miners, continuing to set the bar higher each year, In 2010, Arch set a new record for safety.
This accomplishment is a testament to Arch’s deep-rooted culture of safety and the strong
participation of Arch’s miners in that culture. In short, achicving success in the core value of
safety is absolutely critical to Arch,

BHP Billiton (“BHP”) is the world’s largest diversified natural resources company, with
mote than 100 operations in approxireately 25 countries throughout North and South America,
Adfrica, Asia, and Australia. In the Uniled States, BHP’s New Mexico Coal Operations, located
in the Four Corners area of Northwestern New Mexico, are comprised of two coal inines: (1) the
Mavalo Mine, a large surface coal mine located within the boundaries of the Navajo Reservation;
and (2) the San Juan Mine, an underground longwall operation. About 65% of the salaried and
hourly workforce of 1,000 employees of BHP New Mexico Coal is comprised of Native
Americans. The two mines produce about 15 million tons of coal annually and ate the sole
suppiiers of coal for the Four Corners and San Juan Generating Stations, which furnish
electricity to New Mexico, Colorado, Utah, Arizona, and California. BHP’s approach to miners’
safety and health is grounded on compliance with the requirements of federal and state law and a
systematic risk-based program comprised of detailed safety process components and a safety
process matrix to address identified risks.
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Murray Energy Corporation (“MEC”) is the largest privately-owned coal company in
America, producing approximately 30 million tons of bifuminous coal annually that provides
affordable energy to houscholds and businesses across the country, MEC’s subsidiaries operate
eight underground and surface mining operations in Southern Illinois and Southern Chio,
Western Kentucky, and Utah, plus 40 subsidiary and support companies. Transporting coal via
truck, rail, and waterways, MEC operates the second-largest fleet of longwall mining units in the
country. With a support team of 2,800 hard-working, dedicated, and talented employees, MEC’s
affordable high-quality coal is mined safely and efficiently, and is supplied to leading producers
of electricity, both domestically and abroad. MEC’s committed management team and
workforce are dedicated to maintaining a safe work environment,

Headquartered in St. Louis, Missouri, Peabody Energy (“Peabody”) is the world’s fargest
private-sector coal company. Peabody’s operations are geographically diverse within the United
States and around the world, with locations on five continents. In the United States, Peabody
operates 17 coal mining complexes, employing more than 8,200 miners, and is the leading coal
producer in the Powder River Basin, the Southwest, the lilingis Basin, and Colorado, with U.S.
coal production of 189 million tons, fueling 10% of U.S. electricity generation. Peabody’s
employees are the company’s most highly-valued resource and their safety and health is a core
value that is integrated into all areas of Peabody’s business.

Backeround

The Mine Safety and Health Administration (*MSHA™) published in the Federal Register
on October 19, 2010, its proposed rule for “Lowering Miners® Exposure 10 Respirable Coal Mine
Dust, Including Continuous Personal Dust Monitors” (the “NPR™). 75 Fed. Reg. 64,412-64,506,
The NPR would regulate miners’ exposure to respirable coal mine dust by revising the Agency’s
existing standards. The NPR is excessively complex and overly detailed, but its major
provisions would: (1) lower the existing exposure limits for respirable coal mine dust from 2.0
milligrams per eubic meter (mg/m?) to 1.0 mg/m’; (2) provide for the use of a single full-shift
sample to determine compliance under the mine operator’s and MSHA’s inspector sampling
programs; {3) require the use of a new technology, the Continuous Personal Dust Monitor
(*CPDM?”) for exposure monitoring; (4) expand requirements for medical surveillance; and (5)
dramatically change ventilation plan processes and operating parameters in ventilation plans,
including having the effect of prohibiting the use of supersection system of mining,

To start, all of the Companies believe the current rules of MSHA and the National
Tostitute for Occupational Safety and Health (“NIOSH"™), designed to prevent coal workers’
pnenmoconiosis (“CWFP") are in need of reform. This belief is grounded in experience gained
from the implementation: of the Federal Mine Safety and Health Act of 1977, as amended, 30
U.S.C. §§ 801, ct seq., (the “Mine Act™) and other health and safety laws. However, while the
Companies support such reform, careful review and consideration of the NPR makes clear that
the NPR is not the answer to problems that exist undér current rules and regulations. The
Companies, therefore, reject this NPR, and urge MSHA to withdraw the NPR entirely and start
afresh, 1o the extent the record has remained open on the earlier proposals on this issue
published during the Administrations of Presidents Bill Clinton and George W, Bush, the
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Companies urge that those ¢atlier proposcd rulemakings should also be withdrawn. The time has
come to turn a new page on this failed NPR and the two previous ones.

In short, for the reasons set forth below and in the attachments to this letier, the
Companies believe MSHA has failed to satisfy its procedural obligations and subsiantive duties
under the Mine Act, other laws, and executive branch policies. Moreover, those failings render
this NPR incapable of being sustained. With particular regard to the Mine Act, the NPR is
invalid as a direct result of MSHAs failures on at least three provisions: §§ 202(a), 202(f), and
101{a)(6)(A). To that end, if MSHA cannot carry out its most basic, and statutorily required,
obligations, then the NPR cannot possibly stand.

& Mine Act § 202(a) requires both the Secretary of Labor and the Secretary of Health and
Human Services to prescribe in the Federal Register the methods, locations, intervals, and
manner for taking accurate samples of respirable dust in the minc atmosphere to which cach
gminer in the active workings of underground coal mines is exposed. This NPR prescribes the
methods, locations, intervals, and manner to take samples of respirable dust, but it is fatally
defective because the Secretary of Health and Human Service’s involvement in these
prescriptions is nowhere to be found. Any rule that MSHA publishes in the Federal Register
dealing with these issues must be both proposed and promulgated jointly by the Secretary of
Labor (through her delegate MSIHA, if she so chooses) and the Secretary of Health and Human
Services (through her delegate NIOSH, if she so chooses). MSHA simply does not have the
statutory authority, under Mine Act § 202(z) or elsewhere, to independently publish proposed or
final rules dealing with the above-specified issues. Indeed, even if NIOSH approves of the
provisions in the NPR, NIOSH’s approval would not carrect the fundamental problem of
MSHA’s failure to follow Mine Act § 202(a)’s specific statutory réquirement of joint
publication in the Federal Register throughout the rulemaking process, from initial proposal to
final promulgation.

& Not only is the NPR fatally flawed procedurally—due to MSHA’s faiture to include the
Secretary of Health and Human Services in the development and publication of the NPR--but
MSHA also runs afoul of the substantive mandate of Mine Act §202(a) with regard to the
accuracy of the samples proposed to be taken. Thus, as the testimony of the NMA witnesses at
the MSHA February 15, 2011 public hearing effectively demonstrated, the new continuous
personal dust monitor (“CPDM™) needs additional development and improvement to provide
accurate and consistent results, Under the NPR, however, the CPDM would, afier a short period
of time be the mandatory sampling device for respirable dust. The Companies also endorse the
expert report of Michael Cooper, MPH, ClIH, and Sheila McCarthy, MPH, CIH on “Laboratory
Testing of Continuous Personal Dust Monitor (CPDM),” prepared for MEC, Alliance, Arch, the
Tllineis Coal Association, and the Indiana Coal Council. This report will be submitted to the
Agency by MEC as part of its separately filed coraments. In Light of the above noted testimony
and expert report, the Companies assert that, while in due course it is possible that the CPDM
may be sufficiently perfected to take accurate samples that time has not yet arrived. Rather, for
the time being, the CPDM should only be used as a non-compliance adminisirative control to
allow mine operators to monitor the relative exposures of their miners {o respirable dust, pending
the successful completion of rigorous field trials of the CPDM, pursuant to a protocol developed
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by all stakeholders. The CPDM should not be used in its present stage of development as a
device to determine compliance with any respirable dust standard.

« On a similar note, Mine Act § 202(f) is extremely clear.

For the purpose of this title, the term "average concentration” means a determination
which accurately represents the atmospheric. conditions with regard fo respirable dust to which
each miner in the active workings of a mine is exposed (1) as measured, during the 18 month
period following the date of enactment of this Act, over a number of continuous production shiftg
to be determined by the Secretary and the Secretary of Health, Education, and Welfare, and (2)
as measured thereafter, over a single shift only, unless the Secretary and the Secretary of Health,
Education, and Welfare find, in accordance with the provisions of section 101 of this Act, that
such single shift measurement will not, afier applying valid statistical technigues to such
measurement, accurately represent such atmospheric conditions during such shift.

Thus, the term “average conceniration” is defined as a determination accurately
representing the mine atmospheric exposure 10 respirable dust for each miner in the mine’s active
workings. However, Mine Act §202(f) also provides that an “average concentration” may only
be determined in two ways. Tirst, during the eighteen months following the enactment of the
Mine Act, “average conceniration” was to be measured over a number of continuous production
shifts, as determined by the Secretary of Labor and the Secretary of Health and Human Services.
Following the eighteen month period, “average concentration” was required to be measured over
a single shifi, urless the Secretary of Labor and the Secretary of Health and Human Services
found, in accordance with Mine Act § 101, that such single shift measurement will not, “after
applying valid statistical techniques, accurately represent such atmospheric conditions during
such shift.” The preamble acknowledges that the two Sécretaries found in 1972 {and so
published their finding in the Federal Register} that single shift measurement of respirable dust
would not, after applying Vahd statistical technigues, accurately represent such atmospheric
conditions during such shift.? That joint Secretarial finding remams in effect today. MSHA
proposes in this NPR to “rescind the 1972 joint notice of finding. " However, MSHA lacks any
authority to rescind the 1972 joint finding unilaterally, Knowing the limitations of its authority,
MSHA falls back on some regulatory legerdemain, claiming that a July 2000 Jomt MSHA-
NIOSH proposal to rescind the 1972 ﬁndmg is still subject to public comment.* The use of an
eleven-year-old proposed joint rescission of the 1972 finding cannot possibly be used as a
fundamental basis for the validity of this NPR, particularly when the NPR is such a radical
departure from the earlier proposals of the Administrations of Presidents Bill Clinton and George

% See 75 Fed. Reg. 64,413 referencing a joint finding by the Secretaries of the Interior and
Health, Education, and Welfare under section 202(f) of the Federal Coal Mine Safety and FHealth
Act of 1969, published on February 23, 1972, at 37 Fed. Reg. 3,833,

3 1d. at 64,449,
4 1d. at 64,415.
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W. Bush. Simply put,, the 1972 joint Secrctarial finding cannot be rescinded without a proposed
rescission published by both MSHA and NIOSH for comment, followed by a joini final
rescission. In this NPR, no such role for NIOSH or the Secretary of Health and Human Services
can be found, and the NPR is thus fatally flawed on that count 100.”

& Finally, as the “Critical Revicw of the Scientific Basis for MSHA’s Proposal for
Lowering the Coal Mine Dust Standard” (“Critical Review™), described below so powerfully
proves, MSHA has not successfully fulfilled its burden, under Mine Act § 101(2)(6)}(A), to
demonstrate the need for revisions to the respirable dust standards based on the best available
evidence. For that reason too, this NPR is ftally flawed. Among the rcasons why the
Companies reject this NPR, and central to our view that MSHA has not demonstrated that the
NPR is based on the best available evidence, is that we vehemently disagree with MSHA that the
prevalence of CWP is increasing in the Nation’s coal miner population. To test the validity of
what our first hand, yet anecdotal, information seemed to support, the Companies cormissioned
preparation of the Critical Review, written by three internationally recognized experts in the field
of CWP and other occupationally related lung diseases. These three experts (all of whom have
long experience as senior NIOSH officials in the early formative years of that Agency’s CWP
program) are John F, Gamble, PhD, Robert B, Reger, PhD, and Robert E. Glenn, MPH. A copy
of the Critical Review is attached to this letier, as well as the curriculum vitae of these three
experts.

The Critical Review is very detailed and comprehensive, and we urge its careful and
thorough review by the Agency. Because of its length, and in order to emphasize the
fundamental flaws in the NPR, the Companies have extracted below the Executive Summary, the
Introduction, and the Overall Summary and Conclusions of the Critical Review.

In addition to-this Critical Review, the Companics have learned that a very important new
study has been published online by NIOSH scientists on May 19, 2011, entitled “Coal Workers’
Preumoconiois in the United Siates: Regional Differences 40 Years After Implementation of the
1969 Coal Mine Health and Safety Act.” © This new study Is quite consistent with and supportive
of the of the Critical Review; and the Companies discuss it further below, following our
discussion of the Critical Review,

> The Companies note that on April 28, 2011, NIOSH actually filed “commenis” on the NPR,
sending a letter to the MSHA dacket enclosing its current Intelligence Bulletin 64, “Coal Mine
Dust Exposutes and Associated Health Outcomes, A Review of Information Published Since
1995.” See, letter from Paul A. Schulte, PhD, Director of NIOSH’s education and Information
Division (MSHA Docket No, AB84-COMM-41). It would appear that NIOSH itself has
forgotten its statutory role under Mine Act §§202(a) and (f).

® Suarthana E., Laney AS, Storey E., et al,, Occup. Environ Med., published online, May 19,
2011.
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Executive Summary of the Critical Review

To begin, in order to place the NPR and the Critical Review into context, implementation
of a federal coal mine dust (“CMD”) interim standard of 3.0 milligrams per cubic meter
(“mg/m””) began in 1970. The standard was reduced to 2.0 mg/m’ in 1972, and it produced a
steady decline in dust levels and prevalence of coal warkers pneumnoconiosis (“CWP”).
Beginning in the mid-1990s, an apparent increase was reported in what was thought to be severe
and rapidly progressive CWP and PMF despite stability in CMD levels. These “sentinel health”
events led 1o further investigation and, in part, stimulated the current NPR to lower the current
CMD standard from 2.0 mg/m® to 1.0 mg/m’.

Objectives of the Critical Review, therefore, were to evaluate the epidemiological
evidence regarding risk factors associated with these “sentinel health” events and the exposure-
response relationships of CMD and CWP. This evaluation incliuded consideration of other risk
factors {e.g., quartz, coal rank) plus bias and confounding (e.g., low participation of coal miners
in surveillance programs and studies and biased exposure estimates of CMD). The results from
this evaluation were then used to assess whether the current CMD standard of 2.0 mg/m?® protects
miners from developing disabling CWP and whether the lowering of the standard is scientifically
based,

Rapidly progressive pneumoconiosis to category 2+ and PMF is a sentinel health event of
low prevalence {less than 0.5%) clustered in the southern Appalachian region (“SAR™). Itisa
factor stimulating the proposal for setting a new CMD standard but is unsuitable owing to a lack
of any evidence whatsoever that such sentinel events are primarily being caused by CMD.

Compelling evidence discussed in the Critical Review indicates that the rapidly
progressive cases of pneumoconiosis recently reported are, in reality, silicosis which is based on
very high quartz exposures and short latency, both factors clearly being consistent with silicosis
and unlike CWP. The higher proportion of r-type opacities in the SAR than in the rest of the US
is likewise consistent with a silicosis interpretation. Other factors also related to increased quartz.
exposures include working in small mines, increased hours worked per day, and smaller coal
sears,

Exposure-response studies are necessary to determine a safe level of exposure. US
studies of exposure-response are based on the cohort from the National Study of Coal Workers'
Pneumoconiosis (“"NSCWP™), whick, as the Critical Revicw points out is subject to two primary
biases. One is a potential selection bias because of low participation rates in all rounds except
the first round.” The direction of this potential bias is speculative as it is not known whether

7 NIOSH refers to periods of medical examinations of coal miners, usually in five-year periods,
in its nationwide epidemiology studies and nationwide surveillance program as “rounds”. While
they are conducted over a period of years they are used to develop cross-sectional prevalence
data.
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unhealthy miners selectively participate or not, If unhealthy miners do not participate, then the
NSCW? artificially lowers CWP rates.

The other potential bias is estimation of pre-1970 exposures which were very high (up to
a mean of 8 mg/m” in high exposure jobs) as reported in a study by the US Bureau of Mines
(“BOM™) that began in 1968. NIOSH used these BOM sample results and post-1970 operator
sample resylts for indirect back exirapolations to estimate pre-1970 exposures. The procedure
was to calculate mean exposures for specific jobs in both pre- and post-1970 data bases. An
adjustment factor for estimating pre-1970 exposures was derived from the ratio of mean
exposure (expressed in mg/m®) of BOM job categories divided by the mean exposure for the
same job categories from post-1970 compliance data, The mean of all job category adjustment
factors was thus caletilated (2.3) and used to increase (by multiplication) each BOM mean job
exposure. These estimates were then back extrapolated to the pre-1970 work history of the
miners. These exirapolations are biased, however, because they are based on an average ratio,
which appears to over-estimate risks in high-exposure jobs and under-estimate risks in low-
exposure jobs.

The following figure, extrapolated from the Critical Review, shows the bias this
procedure produces.

Figure 1

Effect of NIOSH using average adjustment factor for estimating pre-1970
BOM exposure from 1970-2 MSHA mine operator exposure data
Atifield and Morring {19324}
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NIOSH has pointed out the predicted background prevalence of 5% category 1 or greater among
non-dust exposed workers. Therefore, Drs. Gamble and Reger and Mr. Glenn used NIOSH’s
own predicted background prevalence rate in interpreting results from exposure-response studies.

The Critical Review demonstrates that exposure-response analyses of CMD and category
2 CWP show strong associations for high rank coal (coal rank 5 or anthracite and rank 4) with
increased prevalence below the current standard. There were no apparent increases in CWP 2 for
low rank coals 1-3 ai exposures below the current 2.0 mg/m? standard. When the upward bias in
exposure estimation is accounted for, it is probable there are no significant increases in
prevalence below the current standard for any rank of coal.

Chronic obstructive pulmonary discase (“COPD”), or reductions in forced expiratory
volumeé in one second (“FEV?), are potentially significant response variables for assessing health
effects associated with exposure to CMD, FEV| perforiance is obtained from spirometry
collected as part of each round of the NSCWP. Consequently, data for assessment of exposure-
response trends are readily available in quantities similar to chest radiographs for assessment of
CWP. Major confounding exposure variables include age, sex, height, and cigarette smoking
that must be adjusted for in attributing risk of CMD exposure. However, bias from these risk
factors is reduced as these data are collected as part of spirometry, thus, adjustment for
confounding cffects is feasible. The greatest potential for bias occurs in studies of US coal
miners due to potential misclassification of exposure, spuriousty inflating risk, and from low
participation rates in the NSCWP, which produces a variable yet unknown effect on results.
Reductions in FEV greater than about 300 ml are associated with clinically significant
breathlessness and are considered an objective threshold level for determining relatively safe
CMD exposure levels for protecting coal miners from COPD.

There are over 20,000 coal miners from four countries (US, UK, South Africa, Sardinia)
in nine cross-sectional studies and 13 exposure-response analyses considered relevant for
assessing the weight-of-evidence regarding CMD and clinically significant deficits in FEV|.
Associations are weak but consistently show negative trénds with increasing CMD exposure.
Only two analyses (and one stady) show strong associations with deficits of greater than 300 ml
(-531 ml and -2750 ml) at exposures below the current standard of 2 mg/im? for 45-years. That
is, 86% of relevant cross-sectional studies show no apparent clinically adverse deficit in FEV
atiributable to CMD at exposures less than 90 mg/m’-years.

There are over 8,000 individual coal miners from five countries (US, UK, Germany,
Sardinia, China) in eight longitudinal or prospective studies and 11 exposure-response analyses.
Associations are consistently weak or non-existent. Only one study of Sardinian miners shows a
deficit greater than 300 ml (-684 ml) at exposures below the cwrent standard. The rémaining 10
analyses show no apparent associations of clinically reduced FEV atiributable to CMD at
exposures below cuirrent standards. Average changes in FEV) observed at 90 mg/m’-years
ranged from -230 m} to +252 ml with average FEV| values greater than the 95% predicted value,
There are basically as many positive exposure-response trends as negative trends.
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The epidemiological data from these studies show only two studies with steep negative
exposure-response trends, and these are considered outliers because resulls are at such variance
from other studies, The bulk of the evidence (~90%) from 21 exposure-response analyses is
consistent in showing negligible and positive trends. The weight-of-evidence indicates
negligible occurrences of clinically significant deficits in FEV, or any increased occutrence of
COPD at exposures equivalent to a working lifetime at the current US standard. The
epidemiological evidence displayed herein is contrary to and does not support such swmmary
statements from NIOSH as “Epidemiological studies have clearly demonstrated that miners have
an elevated risk of developing...deficits in lung function when they are exposed to respirable
coal mir;e cgu_st over a working lifetime at the current MSHA permissible exposure limit (PEL) of
2 mg/m™.

Exposure-response of CMD and mortality shows a strong association with nonmalignant
respiratory diseases (“NMRD™), but no associations with chronic bronchitis, emphysema, lung
cancer or stomach cancer. When strafified by rank, the excess NMRD mortality is confined
entirely to miners exposed to anthracite. Exposure-response analysis by rank is needed to
confirim whether low rank coal poses a threat for increased NMRD mortality in high exposure
jobs.

Introduction to the Critical Review

The purpose of this Critical Review was to critically evaluate pertizent scientific
information on the subject of respirable coal mine dust (“CMD™) and rclated discascs, and in
particular exposure-response studies, to ascertain if the proposed standard of 1.0 mg/m?® is
supported by the epiéemiological evidence. Other factors were also evaluated, such as potential
roles of quartz and coal rank” with respect to rapidly progressive CWP. Drs. Gamble and Reger
and Mr. Glenn believe the studies evaluated in the Critical Review constitute the seminal studies
providing the weight of evidence that either support or do not support the portion of the NPR that
would lower the exposure limit for CMD from 2.0 mg/m® to 1.0 mg/m™ These key studies are
sunmarized in the main body of the Critical Review and detailed comments on each are
presented.

Prior to 1969, detailed research regarding coal mingrs® health in: the United States was
meaget and dispersed. In 1968, a coal mine explosion in Farmington, WV took the lives of 78
miners and was a major impetus for action by Federal and State governments. At the federal

¥ NIOSH (1995), Criteria for a Recommended Standard - Occupational Exposure to Coal Mine
Dust, Public Health Service, CDC, DHHS (NIOSH) Publication No. 95-106.

? Coal rank defines the carbon content with higher ranks having more carbon (and lower rank
number). Coal ranks go from 100 to 960 in the UK and 1 to § in the US, Number 1 is the
highest ranking coal, anthracite with 93-95% carbon, and number 5 is the lowest ranked high
volatile Western coal with <85% carbon,
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level, the Farmington explosion not only led to a massive revamping of the Nation’s coal mine
safety laws, but it also resulled in a revolutionary federal program to prevent occupational
diseases in US coal miners, especially CWP. This new national, bipartisan consensus led to
Congressional passage of the Federal Coal Mine Health and Safety Act of 1969 {the “1969 Mine
Act™. Pub. Law 91-173; 83 Stat. 742. Signed into law, by President Richard Nixon on
December 31, 1969, the 1969 Mine Act was further strengthened by enactment, in response to
other mine disasters, of the Federal Mine Safety and Health Act of 1977 (the “Mine Act”).

30 U.S.C. §§ 801, et seq.

A centerpiece of the coal miner health provisions of the 1969 Mine Act was the
establishment of mandatory CMD standards in the Nation’s coal mines. Effective in 1970, under
the 1969 Mine Act, the average concentration of CMD in underground coal mines was fo be
maintained at or below 3.0 mg/m® through 1972, after which the CMD standard was reduced 1o
2.0 mg/m’>. The provisions of the 1969 Mine Act remained largely intact under the 1977 Mine
Act.

Major responsibilities under the Mine Act rest with MSIIA in the Departiment of Labor
and N1OSH located in the Department of Health and Human Services. Congress mandated that
MSHA ensure a safe and healthful work environment be maintained in the nation’s coal mines.
For NIOSH, the mandate was for health-related research regarding coal workers® ailments and
the prospective monitoring of miners’ health, primarily CWP. Prior to the passage of the 1969
Mine Act, research in Britain at the Institute of Occupational Medicine was wel] underway with
work which came to be known as the Interim Standards Study. Before publication of the results,
consultation between US and UK researchers, and evaluation by various US Congressional
Committees and others resulted in portions of the Interim Standards Study results being utilized
for setting the above noted CMD standard in the US.

The basis for setting the US CMD from the Interim Standards Study wag that a mingr
exposed at 2.0 mg/nt° over a working lifetime of 35 years would have zero risk of developing
Category 2 simple CWP as defined by the Intemational Labor Office (“1LO") Guidelines for the
Classification of Radiographs of Pneumoconiosis, This was a logical deduction in that it was
known that the likelihood of a miner contracting the more disabling and sometimes fatal
condition known as progressive massive fibrosis (“PMF”) would be dramatically reduced or
eliminated if JLO Category CWP 2 was never reached.

Since the passage of the 1969 Mine Act, measured dust exposures in US coal mines have
been reduced to a considerable degree, with a large majority of coal mines being in compliance
with the 2.0 mg/m’ dust standard, Likewise, the reported prevalence of CWP in the nation’s coal
mines has decreased from around 30 % to about 3%.

The source for determining the prevalence of CWP in US coal miners has been the Coal
Workers' X-ray Surveillance Program (“CWXSP”). The CWXSP is administered by NIOSH and
participation (with some exception) has been low. Participation rates (by half decades) were
81%, 77%, 38%, 20%, 22%, 29%, and 48% (CDC/NIOSH 2009). Thus, the participanis in this
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program form a relatively selective group from which inferences to the entire mining population
remain questionable, at best.

In addition, NIOSH carries out epidemiological studies under the National Study of Coal
Workers® Pneumoconiosis (“NSCWP”) program established in 1970, Among other things, this
work in the US relates to exposure-response estimates based on health data from US miners and
environmental measurements taken in US mines. Thirty-one mines were originally selected for
study based on criteria including an expected miné-life of 10-years, work force of 100 or more
miners, geographical and geological spread, and accessibility. Rounds 1-3 were conducted at
nearly the same mines but with steadily declining parlicipation rates of 90%, 75% and 52%
respectively. In addition to periodic examinations, Round 4 included follow-up of participants
from the previous three rounds and had 70% participation.

In the past decade, there have been reports of a slight increase in the prevalence of CWP.
Moreover, the reported increase is coupled with reports of rapidly progressive CWP in younger
miners often exposed for a relatively short time period. New exposure-response estimates for
predicting the occurrence of CWP at various cumulative exposure levels have provided estimates
greater than previously shown. These three points, (1) increased prevalence, (2) rapid
progression, and (3} new exposure-response estimales, are mainly the stimuli for the proposat to
Jower the current CMD standard to 1.0 mg/m’.

Overall Summary and Conclusions of the Critical Review

A large body of literature on CWP was reviewed, with major emphasis on US studies and
their relationship to the present MSHA dust standard of 2 mg/m’, and the current MSHA
proposal to lower the standatd to 1 mg/m?®, The evaluation of other studies {largely from the UK)
was used 1o supplement and/or corroborate a point.

There is a natural progression of thought based in the epidemiological literature that leads
to the current situation. Since the 1970s, when an X-ray surveillance program for coal workers
in the US began, and CMD standards were initiated, there was a rapid decline in the reported
prevalence of CWP from around 30% to 3%, and this decline was coupled with decreasing CMD
levels. However, from around 1970 to the 1990s, CMD appearcd to stabilize at around 1 mg/m’
and then decrease slightly. In the 1990s or later, there were reports that CWP prevalence was
increasing slightly without concomitant increases in CMD exposure.

In the 2000s, NIOSH reported cases of rapidly progressive CWP. Some miners were
described as developing dust-induced disease of high severity over short time periods, and some
cases were among relatively young men. While the frequency of these sentinel events was low
in absolute numbers, they weré nonetheless a serious health concern calling for a determination
of their cause and how to prevent their occurrence.

No studies have been conducted to identify specific eticlogical agents or factors

associated with rapidly progressing cases such as a case-control study. The evidence that this
reported outbrealk of CWP is indeed CWP, and not silicosis, has not been adequately examined.
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Aside from the issue of rapldly progressing cases, the curtent US dust standard is based
on daia from the UK u)dl fields; and in 1970, the US standard of 3,0 mg/m” becamne operative, as
a transition to 2 mb/m with less than 5% quartz in 1972,

The use of British coal mine data to set a US standard raised concerns about the relevance
of that data for US mines. The UK has a similar range of quartz and coal rank as in US coal
mines, However, both the reported and estimated CWE prevalence appears to be higher at
similar exposure levels i the US than in the UK., Thus, the US exposure-response and other
studies of CWP provide a further basis for a possible revised MS1IA coal mine dust standard.

Two NIOSH data bases exist but for entirely different purposes; one primarily for
research purposes and the other primarily for surveillanee of CWP.

The first is the NSCWP which is 2 major research program of NIOSH to assess the
relationship of CMD with CWP and lung function in US coal miners, This research program has
produced & variety of studies, including two exposure-response morbidity studies of CMD and
radiographic CWP, and one exposure-response mortality study that includes NMRD as a
surrogate for CWP,

The WSCWE has two important limitations which make the interpretation of results
difficult and questionable. One is the low participation rates which were less than 50% in rounds
2-4. The first round had a 90% participation rate, which is quite acceptable. Like the CWXSP,
the magnitude and direction of this bias s not known, and so the effect on risk estimates is not
known.

A second limitation is the potential exposure bias produced by limited environmental
sampling information available before 1970. Prior to the 1969 Mine Act, CMD levels were
guite high as indicated by BOM sampling and 30% or greater prevalence of CWP. Despile these
limitations, exposure estimates in critical epidemiological studies were based on back
extrapolations from post-1970 sampling results. The methodology employed seriously under-
estimates exposure for the high exposure jobs and provides over-estimates for the lower
exposure jobs. As aresult the exposure-response curves are biased upward and risk is over-
estimated.

Two of the NJOSH studies are based entirely on pre-1970 exposure data, and miners
evaluated in these studics were working in dust levels considerably above the current standard.
A proportion of miners in a third NIOSH study worked prior to 1970, and some miners were lost
to follow-up because of low participation rates in the later rounds of the NSCWP.

The second NIOSIH data base is the NCWXSP which began in 1969 and is considered a
secondary disease prevention program that invelves periodic medical screening. In addition to
benefiting the miner, the radiographic interpretations of x-tay films from this program are used
in assessing CWP prevalence in the US and often used in various research efforts. A severe
limitation of this program is the very low participation rate of the coal miner work force. Asa
result, there exists a potential participation bias that could produce misleading research results.

Lrowell & Moring LLP » warw . crowell com o Washingtont, DE = Mew York = San Franciseo & Los Angeles » Orangs County & Anchorage = Londeri & Brussels


www.crowelLcom

Ms. Roslyn B. Fontaine
June 20, 2011
Page 14

There has been no investigation of non-participants to determine why participation is low and
how those c¢hoosing to participate might differ from those who do not. Thus, adjustments cannot
be made that would allow the results of these studics to be used for inferences regarding CWP to
the entire coal miner workforce, In the main, this program is totally inadequate as a prevention
tool, and the data from it are plainly unreliable for estimating prevalence of CWP and for most
uses in rescarch studics. '

The Critical Review of this very large body of scientific studies has summarized
methods, results, and critiques of both morbidity and mortality exposure-response studies
regarding CWP and CMD. lssues relating to “sentinel events™ and likely quartz exposure have
also been evaluated, as has consideration of rank of coal. The main objective of the Critical
Review was to assess the weight of the evidence regarding the proposed change of the CMD
standard to 1.0 mg/m3 . Overall, this review has led to several overall conclusions regarding
CWP and CMD. These are:

Conclusion 1:

Prevalence (%) data from the NCWXSP are potentially biascd by low participation. The
direction and magnitude of the bias is not known. These data may be useful for assessing trends,
but the actual prevalence of CWP in the US is unknown and data from this program remain
questionable for use in research studies.

Conclusion 2:

Estimates of pre~-1970 CMD exposures are imprecise and biased. The use of an average
adjustment factor applied to post-1970 compliance data to estimate pre-1970 data produced
biased under-estimates of exposure and over-estimates of risk in high exposure jobs and the
reverse in low exposure jobs. The effect is to bias exposure-responsé {rends upward so the
curves arc inaccurate and produce spuriously low threshold levels of effect.

When adjustments are made for this bias, the associations of excess prevalence at exposures
below the standard appear to disappear.

NIOSH should conduct a properly designed analysis of pre-1970 exposures using (to the extent
possible) available pre-1970 samples directly. Such an analysis will aid in overcoming the
problems that the indirect back extrapolations make the exposure estimates and the exposure-
response trends {00 inaccurate and unreliable for use in setting a new standard base on these
results,

% 1n our comments on Proposed section 72.100 of the NPR, the Companies offer our best
thoughts on how to reform this NIOSH program.
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Conclusion 3:

Sentinel health events such as cases of rapidly progressing disease are unaffected by limitations
in participation rates or unreliable exposure estimates. They are events indicating a problem
requiring investigation to determine causes and how siuch evenis can be prevented.

Our examination of these reports indicates the rapidly progressive cases of pneumoconiosis are
more likely to be silicosis being misdiagnosed as CWP, This conclusion is based largely on a
number of factors in the SAR region which include: extremely high quariz exposures (two to
three times the quartz standard on average); increased mining of low coal seams with high
percentages of quartz admixed in the coal; a substantial number of small mines in the region
which have demonstrated historically high dust exposures; and longer shifts resulting in higher
cumulative exposures of CMD and quartz.

NIOSH should conduct a properly designed case-control study to produce more definitive
conclusions as to the etiologic agent and exposure-response relationships.

_C-onclusien 4:

The prevalence of X-ray readings of category 1 or higher CWP among workers not exposed to
dust is considered background prevalence. For there to be excess CWP among coal miners, the
prevalence of CWP should be greater than the background prevalence. A background prevalence
rate of 5% for category 1 and greater has been suggested by authors of NIOSH studiés evaluated
in the Critical Review, and this is the background rate Drs. Gamble and Reger and Mr. Glenn
adopted to assess excess risk. NIOSH and MSHA need to be cognizan of this fact in evaluating
studies as it relates to whether percentage prevalence observed is a true finding.

Conclusion 5:

The NIOSH exposure-response studies show a strong association between CMD and CWP 2+
with higher exposures producing excess pneumoconiosis. Excess CWP 2+ was above
background prevalence for coal miners exposed to high rank coal at concentrations below the
current standard of 2 mg/n1’, or 80 mg/m’-years. Exposure to low rank coal below the eurrent
standard was not associated with an increased risk of CWP 2+ At exposures above the current
standards there was some increased risk of CWP 2+ above background prevalence, but not for all
coal cohorts.

Note that this conclusion is based on a 5% background prevalerce and 80 mg/m>-year as the
standard and does not take into account exposure misclassification bias. Adjustments to the
biased exposure-responsc models are suggestive there may be no increased risk of CWP at
exposures below the current standard.
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Conclusion 6:

The cross-sectional and tongitudinal studies of COPD related to CMD exposure show

mostly weak and clinically non-significant meean reductions in FEV | In the main, these studies
suggest that CMD exposure at the current standard is unlikely to be an important cause of COPD
or clinically reduced FEV in current coal miners. Increased incidence of COPD potentially
attributable o CMD is relatively small and only slightly above measurement error or bias.
Background prevalence of COPD in the US is needed for more reliable interpretation of US
studies. We conclude that CMD does not appear 1o cause appreciable reductions in FEV in coal
miners at current exposures and less than 45-years tenure underground,

Conelusion 7:

While coal miners have an overall less than expected mortality ratio for death: from all causes,
CMD exposure is strongly associated with significant excess NMRD mortality among anthracite
coal miners. However, this association of increased NMRD mortality is not found among miners
of lower rank coals (bituminous and sub-bituminous).

This conclusion is based on only one mortality study and NIOSH should test this observation by
analyzing exposure-response trends by coal rank, There are no associations with other diseases
including CBE, lung cancer and stomach cancer mortality.

Conclusion §:

Based on the data reviewed in this report, there is inadequate evidence supporting a reduction in
the current stanidard because of increased risk of CWP; and COPD morbidity or mortality from
CMD exposure is not scientifically compelling, The NIOSH exposure data are inaccurate and
biased so the risks are over-estimated. Work is required to teduce this bias.

NIOSH should conduct, or fund, further research to provide improved data for more accurately
determining safe exposure levels. This research could include, but not be limited to:

s Reanalyzing estimates of pre-1970 exposures of studies where the biased estimates were
used for relationships with CWP;

e Conducting case-control studies of post-1970 CWP cases to avoid potential biases from
low participation and exposure misclassification; and,

¢ Conducting case-control studies of rapidly progressive pneumoconiosis to determine
eticlogy (or test the quartz hypothesis) and exposure-response, so needed prevention
controls can be instituted where necessary.

The Companies urge MSHA to thoroughly and carefully read the Critical Review prepared by
Drs. Gamble and Reger and Mr. Glenn. We believe and, respecifully, hope that MSHA will
agree that the Critical Review is an enormously important research work. As such, the
Companies intend to encourage Drs. Gamble and Reger and Mr. Glenn to submit it for peer
review and publication in an appropriate scientific journal. In any circumstance, however, the
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Companies remind MSHA that the Critical Review constitutes a substantive, weighty addifion to
“the latest available scientific data in the field,” per Mine Act § 101 (a) (0) (A), and thus
deserves to be treated as such. Such deference is particularly owed given the qualifications of
the authors, including their roles as senior NIOSH officers at the inception of the federal program
to reduce concentrations of respirable dust in coal mines and for their longstanding commitmient
to efforts to eradicate CWP.

In addition 1o these eight overall conclusions, in its desive 1o establish a 1.0 mg/m” respirable
dust standard, MSHA is required to take into account the fact this level is substantially lower
than all other comparable limits for respirable dust on a world-wide basis, according to no less an
authorily than the 1995 NIOSH Criteria Document for Occupational Exposure to Respirable
Coal Mine Dust (the “Criteria Document™).!! While it is true NIOSH recommended a 1.0
mg/m?® in the Criteria Document, in so doing NIOSH recognized the existing OSHA limit for
respirable dust was 2.0 mg/m?®, and that the same standard was identified as the Threshold Lirnit
Value (“TLV""} by the American Conference of Governmental Industrial Hygienists
(“ACGIH")." In addition, the Criteria Document recognized that virtually every other country
in the world had substantially higher limits for respirable coal mine dust than the limits in the
United States, including Australia (3.0 mg/m?), Germany (4.0 mg/n), and the United Kingdom
(3.8 mg/m*). Furthermore, the Critéria Document recognized that the United Nations” World
Health Organization (“WHO"”) had recommended a tentative health-based exposure limit for
respirable coal mine dust ranging from 0.5 to 4.0 mg/m?, and that this limit would be based upon
variables including the “risk factors (i.e., coal rank or carbon centent, proportion of respirable
guartz and other minerals, and particle size distribution of the coal dust) . . . that are determined
at each mine . .. "7

The Companies beligve that Mine Act §101{a)(6){A), which requires MSHA in this NPR to
consider experience gained under health and safety laws other than the Mine Act, includes the
laws upder which the aforementioned limits were established, Therefore, MSHA must, under
Mine Act & 101(2)&)A), address this issue head-on by explaining why, in the face of these other
legally mandated standards, its proposed new 1.0 mg/m? is justified.

1n shert, the above discussion categorically demonstrates MSHA has failed to meet ifs
abligations under the provisions of Mine Act §§ 202(a), 202(f), and 101(&}6)A). For these
reasons, as well as all of the other reasons identified in the NMA written comments and
testimony, this NPR should be withdrawn.

" NIOSH (1995), Criteria for a Recormmended Standard-—Occupational Exposure to Coal Mine
Dust, Public Health Seérvice, CDC, DHHS (NIOSH) Publication No. 95-106.

2 Crileria Document at 12.
B rd ai 12
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Comments on the New NIOSH Studv. “Coal Workers’ Pneumoconiosis in the United
States: Regional Differences 40 Years After Implementation of the 1969 Coal Mine Health
and Safety Act” . '

We also wish to bring to your attention a recent study authored by scientists from the
National Institute for Occupational Safety and Ilealth (“NIOSH™) that has vet to be published in
hard copy in the medical literature but has been published online in the journal Occupational and
Environmental Medicine entitled, “Coal workers’ pneumoconiosis in the United States: regionat
differences 40 years after implementation of the 1969 Federal Coal Mine Health and Safety
Act.” Please find a copy of the new study attached to this letter, along with a Critical Review of
the study, prepared by Robert E. Glenn, MPH, CIH. The Companies believe this new study is a
most important contribution to the coal dust literature which examines whether the recently
reported increases in the prevalence of (“CWP”) among underground U.S. coal miners is related
to (“CMD™) exposures.'* This important new study found regional differences in the prevalence
of CWP that could not be explained by respirable dust measurements taken by MSHA
inspectors. [n particular, an exposure-response model, previously used in NIOSI epidemiology
studies, and MSHA inspector dust data, failed to predict radiographic CWP risks by MSHA
District. Specifically, the predicted prevalence from the model for MSHA Districts in southern
West Virginia, western Virginia and eastern Kentucky (MSHA Districts 4, 5 and 6, respectively),
along with District 7 (Central Kentacky, Tennessee, North and South Carolina) was significantly
higher than NIOSH observed from its X-ray surveillance program database from these areas.
Conversely, for other MSHA Districts the model under-predicted the radiographic prevalence
from the NIOSH X-ray database. It needs to be emphasized that past epidemiological studies of
exposure-response relationships for CWP used the same model and similar information, and
identified clear trends in prevalence with increasing dust exposures. This adds validity to the
findings of the study and peints towards factors other than respirable CMD bemg responsible for
the increased prevalence of what has been called CWP,

MSHA Districts 4, 5, 6 and 7 have been identified as “hot spots” for increased prevalence
of CWP by NIOSH and MSHA, The new study, however, points toward factors other than
respirable CMD being responsible for the increased prevalence of CWP in this region. More
specifically, important geological characteristics of the central Appalachian region and patterns
in the observed radiological disease strongly indicate that the disease being observed in these
miners is not CWP but predominantly silicosis. The geological characteristics of the region
include silica-rich rock which commonly surrounds and intrudes into the coal scams in the
region. The coal seams themselves are small (thin) requiring mining methods that cut large
amounts of silica-containing stone. Small mines (in terms of numbers of employees) working
small seams, and in which higher dust exposures are not uncommon, along with very high
proportions of quartz contained in the dust, are all major factors contributing to the radiographic
disease observed in miners from this region. The eticlogy of the disease pattern in the region of

' Mine Act §101(a)(6)(A) providss, inter alia, that, in connection with the NRP, MSHA must
consider the “latest available scientific data in the field,” 30 U.8.C. §811(a)(6)(A).
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rapidly progressive development of radiographic disease with short latency and the increasing
prevalence of r-type opacities are all consistent with the effects of quariz exposure.

These geologic factors and patterns of radiographic disease are highly correlated in the
central Appalachian region providing compelling evidence that the explanation for the observed
discrepancy in the article of predicted CWP in the central Appalachian region versus the rest of
the coal mining regions is that excess quartz exposures are responsible for the increased disease
in the region and that the disease’endpoint is silicosis and not CWP, or a mixed-dust combination
of silicosis and CWP lesions with quartz exposure being the more important contribution to
radiographic evidence of discase. Indeed, NIOSH has investigated and confirmed these factors as
being important in a number of studies but has failed to single out quartz exposure as the most
important cause. The Compaties believe this new NIOSH study fully supports and is consistent
with the Gamble, Reger, Glenn Critical Review discussed earlier in this letter and attached
hereto. The combination: of that Review and the Critical Review of'the new NIOSH study
prepared by Mr. Glenn: are so powerful that they make it incumbent upon MSHA, in the opinion
of the Conipanies, to withdraw this NPR and start afresh,

In addition to the comments above, the Companies also wish to comment on:
& the periodic examination provisions of proposed § 72.100;
8 MSHA’s confusing and inconsistent requirements regarding the use of airstream helmets

and othet suitable respirators as supplemental controls to protect coal miners from respirable coal
mine dust;

& the feasibility of the NPR; and,

¢ MSHA’s failure to adegnately consider key Presidential Executive Orders and related
materials .

We turn to each of these issues next—and urge the Agency, as it continues its work on
this issue, to favorably support and utilize these comments in any new rulemaking published to
correct the deficiencics we and others in the industry have identified in the NPR.

Comments on Proposed § 72.100 — Periodic Examinations

Ia addition to the control of respirable coal mine dust (“CMD") as coal is mined, medical
surveillance and periodic medical examinations of coal miners are an essential component of
efforts to prevent CWP. In that respect, the new provisions contained in §72.100 of Subpart B,
Medical Surveillance, Periodic Examinations (735 Fed. Reg, 64,497) and the rationale in the
Section-by-Section discussion of the Preamble (id. at 64,444-64,445) are a step in the right
direction. However, many more steps must be taken. We recommend this section be closely
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examined by the Agency and coordination with NIOSI] be undertaken to ensure that the
provisions of 42 C.F.R, Part 37, the long-standing NIOSH regulations seting forth
“Specifications for Medical Examinations for Underground Coal Miners,”!8 are revised to make
certain they work in a seamless manner with the provisions of § 72,100, Our comments address
a number of instances where confusion between Part 37 and § 72.100, as proposed, are almost
certain to occur. In addition, we strongly urge that § 72.100 could be greatly improved with the
inclusion of fundamental public and occupational health principles regarding occupational
medica) surveillance. Building these principles into this section will provide coal miners with
greater protection from CMD exposure.

We are pleased to see MSHA is extending the periodic examinations to miners at surface
coal mines. Scorae surface miners are potentially overexposed to CMD concentrations and wilj
benefit from inclusion in a medical surveillance program aimed at early detection and
intervention for CMD-related diseases. As stated above, however, MSHA also should improve
proposed § 72.100 for all coal miners—both surface and underground. We, therefore, urge the
Agency to redrafl § 72.100 to include the measures discussed below to afford both underground
and surface coal miners equally with the protections of the basic occupational health practices
vsed in modern day occupational riedical surveillance programs.

The Existing Perjodic Examivatios Program is g Failure

The existing periodic examination program, operated for decades as the NIOSH Coal
Workers® X-ray Surveillance Program (“CWXSP™), under NIOSH’s regulations in 42 C.F.R.
Part 37, has been a disappointment and failure as a secondary prevention program, primarily due
to poor participation by eligible coal miners and the failure of miners eligible for transfer to a
less dusty job fo avail themselves of the option to transfer to a less dusty area of the mine.16

The objective of the secondary prevention feature of the CWXSP is the early detection
and transfer of miners with abnormal chest X-ray findings to areas of lower CMD exposure,
thereby preventing the progression of coal workers’ pneurnoconiosis (“CWP”) to a more serious
disease state, Progressive Massive Fibrosis ("PMF™), with associated disabling pulmonary
function loss. Both of these flaws can be corrected through redrafiing of proposed §72.100 per
our recommendations.

1542 C.R.R. Part 37 was promulgated pursuant to the authority of the Secretary of Health and
Human Services under § 203 of the Federal Mine Safely and Health Act of 1977, as amended
(the “Mine Act™).

' By secondary prevention we mean measures thai include medical sereening for the early
detection of diseases and medical intervention, which is aimed at reversing or impeding
progression of disease, On the other hand, primary prevention of work-related disease depends
on the effective control of worker exposures below occupational exposure fmits,
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NIOSH has published participation results for the CWXSP over the successive rounds of
cxantinations and the participation rates by eligible miners have steadily declined from a high of
50%, to 44%, 32% and 30% for rounds 1 (1970-73), 2 (1973-78), 3 (1979-81), and 4 {1982-86),
respectively.}” This lack of participation has not only crippled the success of the CWXSP as a
secondary prevergion program but has also precluded NIOSH from estimating accurate health
data on the prevalence and progression of CWP (a problem, we must rejterate, that is a
fundamental flaw in the NPR’s proposal to lower the standard to 1.0 mg/m?®). Critically
important for this rulemaking, in particular, is the fact that this flaw in the ability of NIOSH 1o
generate useful data on CWP prevalernce and incidence among coal miners undercuts enormously
the ability of both NIOSH and MSHA 1o determine the effectiveness of the primary protection
that is afforded by effective control of respirable dust. This substantial problem was recognized
by the Department of Labor’s Advisory Committee on the Elimination of Pneumoconiosis
Among Coal Mine Workers (the “Dust Advisory Commitiee™).18 The Dust Advisory Committee
was established by the Secretary of Labor and was charged with making recommendations for
improving the MSHA program to control respirable coal mine dust in underground and surface
coal mines in the United States and to examine how 1o eradicaie CWP among coal miners. Inits
1995 report to the Secretary, the Advisory Committee expressed concemns with miiner
participation and the utility of the data for estimating estimates stating:

The CWXSP contains the majority of data available regarding the
prevalence of CWP among U.S. underground coal miners who
started their underground mining under the current standard.

These data, however, are surveiliance data based on generally low
coal miner participation rates, so it is unclear what sub-population
of miners they represent. Consequently, NIOSH has not employed
these data to any extent to assess the effect of cxposures
subsequerit to 1972, nor have they used these data to develop risk
assessments.,

Recently, as the Critical Review prepared by Drs. Gamble and Reger and Ms. Glenn
poinis out, a number of articles have been published by NIOSH researchers expressing concermns
regarding increased occurrence in “hot spots™ of disease mostly concentrated in the Southern
Appalachian coal region (“SAR™). The SAR “hot spots” of disease are mostly concentrated in
southern West Virginia, eastern Kentucky, and western Virginia.1? Further evidence of the
failure of the CWXSP to effectively identi{y early cases of CWP is that these states historically

Y7 Criteria Document at 45,
¥ USDOL, MSHA, 1996, Report of the Secretary’s Advisory Conunittee on the Elimination of
Prneumoconiosis Among Coal Miners, page 56.

'* Pollock DE, Potts JO, Joy GJ [2010]. Tnvestigation into dust exposures and mining practices
in mines in the southern Appalachian Region. Mining Engineering 62:44-49,
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have had some of the lowest participation rates from eligible miners of any of the coal mining
states during the period 1996-2002. 20

In a recent effort from October 1, 1999—September 30, 2002, NIOSH collaborated with
MSHA te increase participation in the program and accepted films from MSHA’s new Miners’
Choice Program (“MCP”) for classification by using CWXSP procedures. The MCP operated
independently of coal mine operators because of the supposition that low miner participation was
a result of coal operator involvement in the CWXSP program. The MCP ran concurrently with
the CWXSP and actively encouraged miners to undergoe radiographic examination. The MCP
participants included miners from 586 surface coal mines, from which miners are unot eligible to
participate in the CWXSP, and from 444 underground coal mines from which the miners are
eligible. The table below illustrates participation rates for miners from selected states. See¢ Pon,
et al. for complete participation rates for all coal mining states. We think it notable that, with the
exception of Tennessee (not a major coal producing state), the “hot spot” siates with a high
prevalence and incidence of CWP have the lowest participation rates of underground miners and
some of the lowest rates among surface miners. This {s stark evidence that under the existing
CWXSP program, even when cfforts are made to increase participation, rafes remain appallingly
low and are evidence of a complete failure of the program as a public health prevention strategy.

Table: Participation rates, by selécted states — CWXSP and MCP 1996-2002.

State Underground Miners | Surface Miners

No. %) No. OB
West Vicginia | 18,829 16.8 8939 1137
Kentucky 15,220 16.0 13,910 9.0
Virginia 6,771 758 3,718 20.0
Temmessee | 681 150 v 773
Pennsylvania | 6,204 39.8 5,468 142
Alabama 3,004 59.1 2,200 238

* Pon MRL, Roper RA, Petsonk EL, Wang ML, Castelian RM, Attfield MD,
Wagner GR. Pneumnoconiosis Prevalence Among Working Coal Miners
Examined in Federal Chest Radiograph Surveillance Programs -- United States,
1996—2002. MMWR 2003:52(15); 336-40,
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Tiinois 4,300 66.6 1212 144
Utah 7184 26 196 500
Colorade 1,665 T T1oo 712 753

Equally disappointing as the operation of the CWXSP hes been the lack of any
observable benefits from the secondary prevention aspect of transferring miners with early
disease detection to less dusty areas in order to prevent developmient of disabling CWP. As
noted previously, the CWXSP is administered by NIOSH and was established under the Federal
Coal Mine Health and Safety Act of 1969, a predecessor statute to the Mine Act. Under the
current program, underground coal mine operators are required to provide periodic chest X-rays
to underground coal miners and workers at surface work areas of underground coal mines. The
specifications for giving, interpreting, classifying, and submitting the chest X-rays required for
this program are contained in NIOSH rules at 42 C.E.R. Part 37. According to the preamble of
this NPR, the MSHA proposal “would extend the oppertunity for [radiographic examinations
with added periodic spirometry, occupational history, and symptom assessments] to surface
miners,” as well as underground miners. 75 Fed, Reg. 64,444, This portion of the NPR is a step
in the right direction. We are concerned, however, that because the rules for the CWXSP only
allow examinations for underground coal miners, gteat confusion among miners and operators
will ensue unless 42 C.F.R. Part 37 is revised through promulgation of new regulations to ensure
that examinations for both underground and surface miners are authorized. The Part 37
rulemaking should be undertaken such that it is finalized at the same time as is § 72.100.%!

Under the CWXSP, miners who show radiographic evidence of simple CWP category 1
or greater have the option io transfer to ancther position in the mine where the concentration of
respirable dust is either <1.0 mg/m?® (if attainable) or the lowest attainable concentration below
2.0 mg/m®. See 42 CF.R. §37.7, 30 USC 843(b), and see also 30 C.F.R. Part 90. Aswe
commented previously, CWXSP has also been a failure in this secondary prevention objective
because so few miners with early evidence of CWP have availed themselves of the option to
transfer.

NIOSH has acknowledged that it is unable fo evaluate the effectiveness of medical
interventions such as reducing or ceasing exposures to respirable coal dust or respirable
crystalline silica.22 Any evaluation of the effectiveness of the transfer program would need to
consider possible bias from the low rate of eligible miners choosing to exercise the option to

! The Companies note that this problem could have been avoided had MSHA properly carried
out its dutics under Mine Act §§ 202(a) and (f) to work and publish jointly with NIOSH on
proposed changes to the current regulations,

2 Criteria Document at 107.
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transfer. According to Wagner and Speiler (1990), only 23% of eligible coal miners (2,119 of
9,138 miners) elected to participate in the transfer program.28 The Dust Advisory Committee
was critical of the program being able to determine whether or not the transfer program is
beneficial in preveating progression of CWP detected through the CWXSP.24

Population studies of secondary prevention efforts (transfer of workers
with abnorma} chest x-ray findings to lower dust exposures) have not yet
been able to demonstrate a significant impact on the progression of CWP
in those transferrcd workers. Therefore, it is not clear that the risk of an
individual miner developing PMF once simple CWP is detected can be
substantizlly affected by lowering the dust exposure. However, transfer of
workers with chest x-ray abnormalities to lower exposure environments
whenever possible is still a prudent practice.

Both of these shortcomings — miner participation and early intervention in disease
progression — are readily correctable through strengthening of proposed § 72.100. Under the
proposal, medical examinations are mandatory under three circumstances. First, when a mincr
begins work af a coal mine for the first time an initial examinoation is to be conducted within the
first 30 days of employment. Proposed § 72.100(c)(1). 75 Fed. Reg. 64,497. Second, a follow-
up examination is mandatory not later than three years after the initial examination, Proposed §
72.100(c)2). Id Then, if the three-year mandatory examinaiion shows evidence of
pneumoconiosis or evidence of decreased lung function, under proposed § 72.100(c))(3), an
additional examination is mandatory no later than two years afier the three-year examination. Jd,
After the mandatory examinations the operator is to provide the opportunity for miners to have a
voluntary examination at least every five years. See proposed § 72.100(b). Id

All Periodic Fxaminations Should Be Made Mandatary

As noted above, the medical examinations afforded coal miners are authorized in § 203
of the Mine Act (derived from § 203 of the Federal Coal Mine Heéalth and Safety Act of 1569).
The current NIOSH mandatory provisions for initial, follow-up and voluntary periodic
examinations contained in 43 C.F.R. Parl 37 were promulgated pursuant io the authority of Mine
Act § 203, most recently in 1678, 43 Fed. Reg. 33.715 (Aug. 1, 1978). Because Mine Act § 203
is an interim mandatory health standard, Mine Act § 201(a) authorizes these regulations to be
superseded in whole or in part by improved mandalory health standards promulgated under the

3 Wagner GR, Spicler EA [19907, Is the U.S. coal minet chest x-ray surveillance program
succeeding in controlling lung disease? In: Proceedings of the VIIth International
Pneumoconiosis Conference, August 23-26, 1988, Pittsburgh, PA. Cincinnati, Ohio; U.S.
Department of Health and Haman Services, Public Health Setvice, Centers for Disease Control,
National Institute for Occupational Safety and Health, DHHS (NIOSIT) Publication No. 90-108.

** Dust Advisory Committee Report at 90,
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rulemaking procedures of Mine Act § 101. After forty years of experience in declining miner
participation in the CWXSP, it should be obvious to all invelved that voluntary participation is
nol working. Even at the outset of the CWXSP the highest participation rate ever obtained was
only 50% and it has steadily declined since then.

Under any circumstances, we urge MSHA to work with NTOSH to eliminateé any
duplication or overlap between § 72.100 and Part 37. See, e.g., 42 CF.R. § 37.3, “Chest
roenigenograms required for miners,” Furthermore, and most urgently, to accomplish the
objectives of the program it is iraperative that the periodic examinations, like the initial and
follow-up examination(s), be made mandatory. The final rui¢ should make periedic
examinations mandatory for all underground and surface coal miners.

Transfer Should Be Mandatory for Miners with Classifications > [LQO Category 2

Similarly, the transfer provisions for miners with evidence of CWP under 30 C.ER. Part
90, ltke the CWXSP, has been a failure. Tt should be reformed with the promulgation of new
rules. The failure of the early intervention program to persuade miners to avail themselves of the
transfer option to a less dusty environment is illustrated in Table 1 below, taken from the NIOSH
website.25 As seen in the Table, since 1980, the year in which transfer data began to be
electronically tracked, 3,269 miners have received a letter notifying them of their right to
exercise the transfer option but enly 608 (19%) have exercised their option to transfer. Thus, the
intervention strategy to reduce miners’ exposure through transfer to areas of lower dust exposure
has failed because of miners turning down their option to transfer.

» www.niosh,gov.
http:/fwww.cde.goviniosh/topics/surveillance/ords/CoalMineHealthSafetyAct35Years
html.
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Tavle 1

Part 80 Transfer Rates for the Coal Workers' X-Ray Surveillance Frogram
Time Number of Miners Mumber of Miners who Transfer Rate
nolifiad of eligibility of | exercised their transfer
Perod{1] transfer[2},{3 rights(a]

1980-1384 1606 2 . 20
1985-1989 _ 506 84 17
1950-1954 _ 397 73 18
19059989 200 b a3 21
2000- Sept 2003 560 81 _ 14

1. Prior fo 1980, the transler dala was not eleclronically fracked.

2. 1 aminer teceived mose than one lefter, they were only included in the Bme pefiod when the
fiest letter was maited.

3. Data provided by the NIGSH Underground Coal kine System

4, Dt provided by MSHA Part 80 ining Tracking Syslem

For the intervention program to be effective in preventing pulmonary function loss,
stronger measures must be put in place to increase the participation in the transfer option, As we
have discussed earlier in these comments, the current 2.0 mg,/m3 coal mine dust standard was
derived from British research, which provided the onily quantitative exposure-response
relationship available at that time. This exposure-response curve predicted that no cases of CWP
as severe as category 2 on the ILO classification system would develop among miners who
worked for 35 years at 2.0 mg/m®. Similarly &t that time, the current information indicated {hat
PMF, the disabling form of CWP, was very unlikely to develop from less severe ILO categories
(¢.g., category 1 CWP), Therefore, adoption of the 2.0 mg/m® limit was believed, at that time, to
be protective against the risk of disability and premature mortality that accompanies PMF. Thus,
if a miner is found to have radiographic changes on a periodic examination consistent with
Category 1 (I1.O Classification) the miner should be encouraged to exercise the option to
transfer. However, because there is a greater probability for miners reaching Category 2 to
develop PMF, in the case of miners with a classification > Category 2, transfer to a less dusty job
should be mandatory.

The Results of § 72.100 Examinations Should Be Made Available to a Health Professional
Designated by the Operator

The NIOSH rules in 42 C.F.R. Part 37 have been interpreted to prevent mine operators ,
or the operatois’ health professional designees from having aceess to miners’ X-rays or their
results, even though it is the operators who are required to have a plan approved by NIOSH for
conducting examinations and to pay for such examinations, We strongly urge that MSHA avoid
that outcome in any new rules by affirmatively providing for the results of the § 72.100
examinations fo be made available to a health professional designated by the operator.
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We say this because:

o First, there is nothing in Mine Act § 203 or its legislative
history that supports this exclusory practice;

¢« Second, Mine Act § 103(h) provides “[e]xcept o the extent
otherwise specifically provided by this Act, ali records,
information, reports, findings, citations, notices, orders, or
decisions required or issued pursuant to this Act may be
published from time to time, may be released to any interested
person, and shall be made available for public inspection”; and,

¢ Third, important information regarding occupational iliness
identified by these examinations could be used to provide
health counseling and medical management of miners showing
evidence of early disease.

To our knowledge, unless this issue is dealt with squarely and affirmatively, the
examinations proposed in § 72.100 would be the only occupational medical program mandated
by the Department of Labor that prevents the employer from using such information to benefit
the worker.

Thus, for example, the Occupational Safety and Health Administration (“OSHA™),
MSHAs sister agency, has promuigated a number of substance-specific standards that mandate
provisions for medical surveillance. One such standard that has some similar medical aspects
with coal dust is the asbestos standard since both are pneumoconiotic-producing inhalants. The
medical surveillance requirements of the asbhestos standard are found at 29 C.F.R. § 1910.1001.1
The general requirements are that the emiployer shall institute a medical surveillance program for
all employees who are or will be exposed to airborne concentrations of fibers of asbestos at or
above the time-weighted-average (“*TWA”) and/or excursion limit. The asbestos standard
mandates that the employer shall be informed of the results of the examination that are
potentially related to occupational exposure to asbestos, but not to findings or diagnoses not
related to asbestos exposure. Specifically, as shown below, the rule at 29 CF.R. §
1910.1001.1(7) requires the employer to obtain a written opinioti from the examining physician.

(7) Physician’s written opinion. (1) The emplover shall abtain a written
opinion from the examining physician. This written opinion shall contain
the results of the medical examination and shall include:

(A) The physician’s opinion as to whether the employee has any detected
medical conditions that would place the employee at an increased risk of
material health impairment from exposure to asbestos;

(B) Any recommended limitations on the employee or upon the use of
personal protective equipment such as clothing or respirators;
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(C} A statement that the employee has been informed by the physician of
the results of the medical examination and of any medical conditions
resulting from asbestos exposure that require further explanation or
treatment; and

(D} A statement that the employee has been inforimed by the physician of
the increased risk of lung cancer attributable to the combined effect of
smoking and asbestos éxposure.

(i1} The employer shall instruct the physician not to reveal in the written
opinion given to the employer specific findings or diagnoses unrelated to
occupational exposure to asbestos.

(ii}) The employer shall provide a copy of the physician’s written opinion
to the affected employee within 30 days from its receipt.

NIOSH, too, has published guidance on puidelines for physicians to provide information
to employers regarding occupationally-related medical findings. As recently as 2006, NIOSH
published a criteria document for refractory ceramic fibers (“RCFs”), another pneumoconiotic-
producing inhalant, which recommends comparable guidance to that of the OSHA asbestos
standard for providing written reports of medical findings be provided the employer.26

Following initial and periodic medical examinations, the physician or
other qualified health care provider shall also give a written report to the
employer containing

¢ occupationally pertinent results of the medical evaluation,

+ amedical opinion about any medical condition that would
increase the worker’s risk of impairment from exposures {0
airborne RCFs,

= recommendations for limiting the worker's exposure to RCFs
or other agents in the workplace (which may include the use of
appropriate PPE or reassignment to another job), and,

= g statement to indicate that the worker has been informed about
the resulis of the medical examination and about any medical
condition(s) that should have further evaluation or treatment.

26 Criteria Document at 123.
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Findings, test results, or diagnoses that have no bearing on the worker’s
ability to work with RCFs shall not be included in the report to the
employer, Safeguards to protect the confidentiality of the worker’s
medical records shall be enforced in accordance with all applicable
regulations and guidelines,

Tt is crucial that MSHA conform to the accepted principles of occupational health
practice, and the guidance of other federal regulatory and health agencices, by a}lowin% coal mine
operatoss to have access to pertinent océupational health findings for their workforce.”” Tt is the
mine operator who has a duty to prevent the development of occupational illiesses in miners that
would impair health or result in premature mortality. We implore MSHA to correct this long
overdue disparity in dealing with notification of results of medical examinations as compared to
its sister DOL Agency - OSHA.

MSHA Must T ake_ into Account the Effects of Smoking Among Miners as Part of the
Periedic Examinations

We dre also very concerned that, in proposed § 72.100, MSHA has failed to teke into
account the effects of smoking among coal mipers, It is well known, and even a recognized
factor in many of the health siudies MSHA cites in its NPR, that the combination of CMD
exposure and smoking are additive and increase the prevalence and severity of chronic
obstructive pulmonary disease (“COPD™). Silica exposure and smoking seem to have a similar
effect on COPD as that of coal mine dust. Yet despite this knowledge and the known toll that
smoking takes on the American people, MSHA fails to address this important public health topic
in its proposal. MSHA ignores the recommendation of NIOSH that smoking be prohibited in all
underground and surface mines and all other work areas associated with coal mining.2® NIOSH
is quite specific in its recommendation contained in the Criteria Document regarding prohibition
of smoking, stating.

NIOSH recommends that the mine operator prohibit smoking and strictly
enforce this policy in all underground and surface coal mines and in all
other work areas associated with coal mining. The mine operator or the
physician should counsel tobacco-smoking miners about their increased
risk of developing lung cancer and COPD; the mine operator or physician
should also counsel such miners to participate in a smoking cessation
prograr:,

7 As we discussed carlier, Mine Act § 101(a)(6)A) requires that MSHA consider experience
gained under other safety and health laws.

28 Criteria Document at 96.
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We further note that MSHA proposes to add occupational history and symptom
assessment questionnaires to the medical examinations given coal miners. We agree these
guestionnaires should be added. However, the proposal does not specifically address adding a
sioking history questionnaire to the examination. We further note that NIGSH fails to collect
any information regarding smoking in its occupational history guestionnaire form for the
CWXSP.22 This aberrant omission needs to be corrected in any final rule. A smoking history
questionnaire should be mandated.

Further, with regard to the principle that this section and 42 C.F.R. Part 37 should not
duplicate or overlap with one another, we are puzzied by the statement in proposed §
72.100(c)(3), that for the purposes of that follow-up examination, if the chest x-ray shows
evidence of pneumoconiosis or the spirometry examination indicates evidence of decreased lung
function, then “[flor this purposs, evidential criteria will be defined by NIOSH.” 75 Fed. Reg.
64,497. Nething in the preamble explains this phrase (id at 64,445). Of course, the existing Part
37 does not include spirometry and, thus, there are no specified criteria for conducting
spirometric examinations. Consequently, and again to reconcile Part 37 with proposed § 72.100,
MSHA should ask NIOSH to publish, as a proposed rule, the evidential criteria mentioned here
so that intérested persons will have the opportunity to comment on them. Such NJOSH
rulemaking should be carried out pursuant to the rulemaking provisions of the Mine Act, and
should be finalized no later than the effective date of § 72.100, whenever itis promulgated.

In addition, MSHA'’s proposed § 72.100(d) demanding that operators develop and submit
to NIOSH for approval a plan for providing miners with the specified examinations is confusing.

What will be the content of the plan? Is this the same plan as is specified in 42 CF.R.
§§37.3 and 37.47 If so, when finalized, § 72.100(d) should clearly state this to be the case. In
any event, since proposed § 72.100 is designated as a mandatory healih standard for all coal
mines, violations of this provision, including § 72.100(d), will be subject to the full range of
Mine Act enforcement and penalty provisions. Mire operators and miners, as well as MSHA’s
inspectorate must have a full and clear understanding of what this proposed plan requires.

In summary, this proposed § 72.100 falls unacceptably short of being based on sound
occupational health practice and is unclear and confusing in terms of its relationship to the
NIOSH rules in 42 C.F.R. Part 37. It is, therefore, doomed 10 repeat past failures, and will
ultimately fail as a secondary prevention program aimed at early detection of disease and
intérvention to minimize progression to more serious disease outcomes. This is easily corrected
by mandating miner participation in initial and periodic medical examinations, by urging miners
with evidence of > 1/0 small opacity profusion fo transfer to lower dust, by requiring miners
with evidence of > 2/0 to transfer to lower dust, and by ensuring that this section and Part 37
dovetail effectively with one another.

#® See Criteria Document at 300-301.
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Comments on MSHA’s Confusing and Inconsistent Regquirements Regarding the Use of
Alrstream Helmets an and Other Suitable Respirators as Supplemental Controls to Protect
Mmers fmm Res;‘nrabie Coal Ming Dust

The Companies firmly beliéve any revision to MSHA’s rules for the control of respirable
coal mine dusi to prolect coal miners wiust clearly allow operators to apply the well-established
industrial hygiene precepts, known as the hierarchy of controls, to--

® require the application of all feasible engineering or environmental controls to achicve the
applicable coal mine respirable dust standard;

# if such feasible engineering or environmental controls cannot achieve the standard, then
apply all feasible administrative controls, including rotation of minets from one working position
to another; and,

& finally, if all feasible engineering, environmental, and administrative controls cannot
achieve the standard, then suitable respirators, such as airstream helmets or other NIOSH-
approved powered-air purifying respirators (“PAPRs™), or other suitably protectwe NIOSH-
approved respirators may be used as a supplement fo achieve the standard »°

MSHA’s current respirable coal mine dust regulations do not recognize the hierarchy of
controls. They defer entirely to the interim mandatory health standard provided for in Mine Act
§ 202(h) which states, in applicable part, “Use of respitators shall not be substituted for
environmental control measures in the active workings [of underground coal mines).” (Emphasis
added.) That prov;swn of the Ming Act is codified in the current rules at 30 C.F.R. § 70.300.
Such a provision is also included in this NPR at proposed § 72.700(a).*!

The NPR, however, also proposes, in § 70.208(h), to allow, during the initial 24-month
effective period of the proposed rules, the “use of supplementary controls™ for a period not to
exceed six months, if the operator determines that “all feasible engineering or environmental
controls are being used” and the operator’s request is approved by the MSHA District Manger

“throngh the approval process associated with the mine ventilation plan.”* Buf this provision
does not specify that such supplementary conirols can include respirators, nor does the preamble
explanation of tiis provision shed any hght on the quesnon of whether or not respirators are
considered to be supplementary controls.™ Furthermore, in proposed §§ 70.207(1) and 70.209
(e), during the time fixed for abatement of 4 citation of the applicable respirable dust standard,

3% All of these steps in the hietarchy of controls need not be applied all the time. Rather they are
to be applied sequentially until compliance with the applicable standard is achieved.

3175 Fed. Reg. 64,498.
2 1d 64,490
 1d at64,435.
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operators shall “[m]ake approved respiratory equipment available to affected miners in
accordance with [proposed] § 72.200.

The Companies conclude, therefore, that the NPR does not allow for suitable respirators
to be used as a “supplementary control” under proposed § 70.208(h). We conciude further that
after a citation is issued for violation of the applicable respirable dust standard, it is only then
that availability (but not necessarily use) of respirators cun serve as port of the means of abating
the citation,

The Companies are terribly disappointed with these excessively restrictive proposals.
MSHA'’s failure to explain why the use of respirators like airstrcam helmets camnol even be
considered to be a temporary supplementary control is, in the opinion of the Companies, a huge
step backward from the earlier proposals of the Clinton and Bush Administrations mentioned
previously in these comments,

We say this because Mine Act § 202(h) is an inferim mandatory health standard under the
Mine Act which can be revised under the rulemaking provisions of Mine Act § 101.%° The
Companies submit that aliowing operators to apply the hierarchy of controls, including the use of
airstream helmets, other NIOSH-approved PAPRs, or other suitably protective NIOSH-approved
respirators does not operate to allow these respirators 10 be used as “substitutes” for engineering
ot environmental controls, but only as supplementary controls. As we understand it, proper
application of the hierarchy of controls would demand the sequential use of all feasible
conirols—engineering, enviropmenial, adminisirative, and suiiable NIOSH-approved
respirators—; as and when necessary to achieve compliance with the applicable respirable coal
mine dust standard.

In addition, even under the current provisions of Part 70, according to the preamble of
the Clinton Administration’s pmposal, “MSHA’s longstanding policy has been that respirators
should be used in underground coal mines . .. as an mtenm method of protection until feasible
engingering or environmental controls are avaalable The Companies also submit that allowing
mine operatoss to properly apply the hierarchy of controls is the best way to fully protect coal
miners against respirable coal mine dust, especially in mines operating on a reduced respirable
dust standard due to the quartz content of the coal mine dust. MSHA should adopt this approach
in any new rule the Agency ultimately promulgates with respect to improved protection of coal
miners from respirable dust.

3 Id. at 64,489 and 64,490,
¥ See Mine Act § 201(a).
% 65 Fed. Reg. 42,134 (Fri. Tul. 7, 2000).
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In this regard, the Companies wish to briefly discuss the ways the earlier Clinton and
Bush proposals treated this issue, including the Agency’s consideration ofa 1997 industry
Rulemaking Petition on the issue’” A copy of this Petition (less its voluminous attachments
which are in MSHAs possession) is attached to the Companies’ comments. Widely supported
by the industry, the Companies wish to fully associate themselves with it, and hereby endorse the
Petition as their own. The substance of this Petition was favorably addressed in the Clinton and
Bush Administration proposals, yet the current NPR effectively rejects the Petition de facto
without any explanation of the apparent and dramatic reversal of MSHA’s position with regard
to the Petition’s substance. The Compavies respectfully insist that MSHA must provide an
explanation of this rejection as a part of this current rulemaking, as MSHA is required 1o do
under the Administrative Procedure Act. See 5 U.S.C. § 555(¢).
In the Clinton Administration’s pr_oposal,38 the issues of “Hierarchy of Dust Controls™
and “Guidelines for Determining What is a Feasible Dust Control” were discussed at some
length in the preamble to the text of those proposed riles themselves.® Thus, the Rulemaking
Petition was discussed in the preanible of that proposal as follows:

In September 1997, Energy West Mining Company (Energy West)
petitioned the Secretary of Labor to amend the mandatory kieaith
standards for underground coal mines at 30 CFR part 70 to allow
Adrstream helmets or other types of PAPRsto beused as a
supplemental means of complying with the applicable dust
standard. The petition for rulemaking proposed that the Secretary
issue a standard which would supersede the current interim
statutory standard, specified in Section 202(h) of the Mine Act.
Energy West contended that PAPRs are necessary as a
supplemental means of controlling respirable dust because even the
most difigent application of feasible engineering/environmental
conirols could not always prevent overesposure. MSHA has
consistently acknowledged that PAPRs can be effective as an
interim method of protecting miners when properly selected, used,
and maintained. However, MSHA has never considered that
Racal® Airstream helmet {or the 3M™ Airstream™ Helmet-
Mounted PAPR), or any other respiratoty protective device
approved and labeled as such by the National Institute for

*? See “Petition for Rulemaking to Amend 30 C.F R. Part 70 Mandatory Health Standards—
Underground Coal Mines to Allow Use of Airstream Helmets or Other NIOSH-Approved
Powered Alr-Purifying Respirators as a Supplemental Means of Compliance with Respirable
dust Standards,” submitted to MSHA by Energy West Mining Company on Septemnber 10, 1997.

% 65 Fed. Reg. 42,122.
¥ Jd 42,134-42,138.
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Occupational Safety and Health (NIOSH), to be an engineering,
environmental, or administrative conirol. Hence, it cannot be used
as an environmental control to comply with the respirable dust
standard.

In order to provide the greatest possible protection for all miners
under typical mining conditions, MSHA is proposing to permit,
under cériain circumstances, the limited use of either approved
loose-fitting PAPRS or verifiable administrative controls for
compliance purposes. This would provide . . . the flexibility to
select the most appropriate option for supplementing . . .
engineering or environmental controls. We believe (hat permiiting
longwall mine operators to use loose-fitting PAPRs or verifisble
administrative controls for compliance purposes will not reduce the
level of protection afforded longwall miners by the existing
standard,

This aspect of the proposal is limited to longwall mine operations
because icchnology is available to control respirable dust at or
below the applicable standard at MMUs employing continuous and
conventional methods of mining. Their use at longwall operations
would be permitted, only after MSHA determines that for a
specific MMU, excessive dust concentrations cannot be prevented
in the environmental of miners required to work downwind of the
longwall shearer operator {occupdtion code — 044) by
implementing all feasible engineering or environmental controls.

65 Fed. Reg. 42,135-42,136.%°

In the Bush Administration’s proposal,*! there was even more extensive discussion of the
use of PAPRs. For example, the preamble stated:

This proposed rule recognizes that there may be circumstances
where, even after implementing all feasible engineering or
envirommental controls, a mine operator may be unable to maintain
concentrations at or below the verification limits. This includes
operations that employ longwalls or other mining systems. In

* For other discussion of this issue in the Clinton Administration’s proposal, see also 65 Fed.
Rep. 42,134, 42,137,42,138, 42,140, 42,141, 42,146 to 42,148, feasibility statcruent at 42,164,
and proposed regulatory language at 42,180 to 42,181.

*! The Bush Proposal was published on March 6, 2003, at 68 Fed. Reg. 10,784,
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those instances, the proposed rule would allow a mince operator,
with the approval of the Administrator of Coal Mine Safety and
Health, to use either PAPRs or administrative confrols ora
combination of both to supplement engineering or environmental
controls to reduce the dust exposure of individual miness.
Approval to use supplementary control measures would be
confingert on the mine operator adopting new engineering and
environmental controls when they become available, The
proposed rule also recognizes that there may be special situations
that oceur intermittently and for short peniods of time where the
approved dust control measures may not protect miners from
overexposure. An example would be where the operator is
required to mine through a rock parting with high quartz content.
In these situations, the disirict manager may allow the operator to
use PAPRSs for a period not to exceed 30 calendar days.

This proposed rale would require that the mine operdtor provide a
copy of any request for supplemental controls to the representative
of the miners. This would provide an opportunity for miners” input
prior to MSHA making any determination.

68 Fed. Reg. 10,785-10,786. No clearer examples exist of how the present NPR
is such an inexplicably drastic change from earlier proposals.

To reiterate and reemphasize our concerns about MSHAs confusing and inconsistent
pronouncements and provisions in the NPR on the use of PAPRs and other suitable respirators as
supplemental controls to protect miners from respirable coal mine dust, MSHA has ignored the
issuc in spite of earlier laudable cfforis by the two previous Administrations to come to grip with
it. The Companies submit that sweeping the problem under the rug is the worst way to deal with
what the two previous Administrations recognized was a severe problem, especially in mines
using longwall techniology and or dealing with a reduced respirable dust standard due to the
presence of guartz. As we said at the outset of this portion of our coruments, the best way for
MSIHA to come to grips with this issue is to sitoply permit operators to apply the well-accepted
and hierarchy of controls. The time has come for MSHA to emerge from under the shadow of
the outmoded interim health standard set out in Mine Act § 202(h) and to join the rest of the
international industrial hygiene (:0rmnufnit:,f.‘12

2 What the Companies find especially troubling about MSHA’s treatment about this critically
important issue s that MSHA accepts an enclosed cab on 2 bulldozer or a shutile car as an
engineering control. In this very NPR, MSHA states that engineering controls include
“environmentatly controlled cabs.” 75 Fed. Reg. 64,477, We ask why should not an airstream
helmet or other PAPR be treated stimilarly (see enclosed Afrstrean: Helmet Petition at 18)? In
addition, the Companies note that in MSHA”"s limit on exposure of underground metal/nonmetal

{continued...)
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The Companies wish to add that MSHA’s failere to do so will result in one more reason
{(and a major one) demonstraiing that compliance with the NPR is not feasible—and it is to that
topic that the Companies now turn. -

Yegsibility of the NPR

When MSHA promuigates standards such as those contained in the NPR, Mine Act §
101{a)(6)(A) requires those standards to be feasible. The importance of feasibility was
emphasized in National Mining Association v. Secretary of Labor, 153 F.3d 1264_(11th Cir.
1998), which held that “MSHA shall consider feasibility. The language is not discretionary.™ Id.
at 1268. We have read the discussion of feasibility in the preamble of thc NPR with care and
find surselves gravely disappointed that the Agency treated the issue in such a cursory fashion.”
The entire discussion of the feasibility issue takes up less than a single page in a preamble that is
more than seventy pages long within the Federal Register. Such cursory treatment of both
techniological and economic feasibility utterly fails as a reasonable discharge of MSHAs duty to
consider feasibility in its efforts to advance regulatory policy.

As far as economic feasibility is concerned, the Companies strongly endorse the report of
Dr. Robin Cantor, “Comments on the MSHA Preliminary Regulatory Economic Analysis for the
Coal Mine Dust Rule,” submitted by MEC as a part of its separately filed comments. Dr.
Cantor’s analysis shows the error of MSHA’s conclusion “that comgiiance with the provisiens of
the proposed rule would be economically feasible for the industry.™ 4

The Companies will next discuss the points identified by MSHA with regard o
technological feasibility and begin by stating that they (and other coal mine operators) have been
using all available feasible engineering controls for years to achieve compliance with the current

(continued...)

miners to diesel particulate matter (“DPM™), at 30 C.F.R.§57.5060, subsection (d) of that
mandatory siandard, provides that when feasible engineering and administrative controls do not
reduce a miner’s exposure to the DPM limit, or controls do not produce significant reductions in
DPM exposure, then those controls must be used to reduce the miner’s exposure 1o as low a level
as feasible and, then, must be supplemented with suitable respiratory equipment. The
Companies urge MSHA 1o recognize that since the Agency has adopted the application of the
hierarchy of controls for the protection of underground metal/nonmetal miners from DPM, then
it would not only be consistent, but would also represent sound occupational health policy to
allow the use of the hierarchy of cortrols to protect coal miners from respirable coal mine dust.
The *as low as feasible” concept can also be found in the United Kingdom’s “Coal Mines
{Contro! of Inhalable Dust) Regulations, 2007,” in which the use of suitable respirators is
permitted in addition to engineering or administrative controls. See Regulation .

75 Fed. Reg, 64,476-64,477.
“ 1d 64,477.
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2.0 mg/m? standard. No new, miraculous engineering technology exists or can be found in the
research cupboard which will allow mine operators to generally comply with the proposed new
1.0 mg/m® standard. Indeed, as MSHA itself has recognized, in order to teduce respirable dust
levels, there are only so many engmeemng controls available to either reduce dust generation, or
suppress, dilute, capture, or divert it.*

In its preamble discussion of technological feasibility, the agency proffers three reasons
why it believes the proposed rules are technoelogically feasible. The Compames respond to each
of these below.

& (1) The Agency asserts that both MSHA and mine operator data show
that “the majorily of miners’ exposures are [already] at or below the [respirable
coal mine dust] limits in the proposed rule.”

The Companies do not agree with MSHA’s claim. Indeed, compelling evidence to the
contrary was presented by Alliance engineering representatives, as part of the NMA panel
presentation at the February 15, 2011 MSHA public hearing. The vast majority of mines cannot
meet the proposed 1.0 mg/m® limit on a single shift sampling basis at any single mine over any
substantial period of time. In other words, mines may be able 10 meet the proposed limit some of
the time, but will not be able to meet the new staridard all of the time, which, of cotrse is what
the NPR demands.”’

8 (2) MSHA also has said it has . . . included a 24-month phase-in period
to allov mine operators time [to identify, develop, and implement feasible
engineering controls] to come into compliance.” §

A phase-in period, with any proposed rulemaking, makes sense. However, as noted
above, the Agency itself has recognized there are only so many engineering controls available (o
either reduce dust generation (e.g., machine parameters), suppress dust (e.g, water sprays,
wettinig agents, foams, water infusion, etc.), dilute dust {e.g., Ventllatlcn), ca;;ture dust (e.g, dust
collectors), or divert respirable dust (e, & shearer clearer, pdsswe barriers, etc.). ¥ The
Companies apply all of these engineering controls, as appropriate, at our mines. However, as
long as MSHA refuses o permit the full use of the hierarchy of controls (as the Companies urge
MSHA to do), then the Agency’s refusal to allow the use of suitable respiratory protection as a

65 Fed. Reg. 42,134 (Jul. 7, 2000).
“6 75 Fed. Reg. 64,477,

“T See testimony of Alliance’s Mark Watson and Heath Lovell at the February 15, 2011 MSHA
public hearing.

48 [d
“% 65 Fed. Reg. 42,134 (Jul. 7, 2000)
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supplement to the toolbox of engincering controls will remain a huge impediment to lowering the
exposuares of miners to respirable coal mine dust.

& (3) The 24-month phase in period would also allow enough time to
produce and deploy a sufficient number of CPDMs for use in measuring for
compliance with the new limits on rvespirable coal mine dust.

As the Companics commented eatlier, in connection with MSHA’s failure to meet the
substantive requirements of Mine Act §202 (a) with regard to accurate samples, simply put, the
CPDM (while showing promise for the future) is not now ready for use as a day-to-day, shift-to-
shift compliance tool. Even the manufacturer of the CPDM recognizes that many details of how
the device will be used remain to be worked out.™

In short, and in no uncertain terms, the NPR is structured such that, if enforced os
written, it will throw the industry into such disarray that this consequence, per se, demonsirates
the infeasibility of the NFR.

By way of example, at the MSHA public hearing of February 15, Alliance engineers
Mark Watson and Heath Lovell (testifying for NMA) stated their caleulations showed that, as
opposed 1o less than 200 citations per year for violations of the current 2.0 mg/m?® respirable dust
limit, imposition of a 1.0 mg/m? limit (based on a single, full-shifi measurement) could result in
more than 230,000 citations annually. Because all of these are alleged violations of mandatory
health standards, under Mine Act jurisprudence, each of them would be treated in all likelihood
as “significant and substantial” unless the operator could show there was absolutely no health
effect, a very high bar to cross.

Turthermore, in connegtion with each citation for an alleged violation of the 1.0 mg/m?
limit, the Companies must assume, if the NPR were to be enforced as written, that revisions to
the approved CPDM performance plan, proposed in new §70.206, would be required.”! The
Companies submit MSHA Jacks the number of skifled personnel required to deal with the
possibility of more than 230,000 revisions to the CPDM performance plan annually. We remind
MSHA that if an operator does not have an approved plan, then it is highly likely for the mine in
question to be idled pending such approval.

%0 See Kris Maher, New Monitor Kicks Up a Dust Storm, Wall §1. )., May 3, 2011 at B6.

3175, Fed. Reg. 64,487-64,488, See especially, proposed §§70.206 (a) and (d) stating that the
purpose of the plan is “to ensure that no miner working on an MMU shall be exposed to
concentrations of respirable dust in excess of the applicable standard” and that the MSHA district
manager may require the plan to be revised if he determines the plan is inadequate for that

purpose.
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We also must remind MSHA of the centrality of “signiﬁcant and substantial” violations
to the Agency’s proposed rule on “Patterns of Violations.”™* If over 230,000 “significant and
substantial” violations annually resuli from this NPR, the Companies are gravely concerned thai
it will become extraordinarily difficult, if not impossible, to avoid having our mines fall into the
pattern of violations enforcement mechanism. Furthermore, once on the pattern of violations,
our mines may never emerge from the “pattern” sanctions,

The Companies are very concerned as well that MSHA’s proposed rules on
“Examinations of Work Areas in Underground Coal Mines for Violations of Mandatory Health
or Safety Standards,” Pwill cause further disarray, if promulgated as proposed. This would be
true not just for mine operators, but for our key mine examiners. Mineé examiners are the first
line of defense in identifying hazards during their pre-shift, on-shift, and weekly examinations at
mines around the country. Dealing with more than 230,000 additional violations of mandatory
health standards annually is obviously a problem in and of itself. However, the additional
record-keeping burden upon mine exarhiners presents a very real likelihood that this NPR—in
conjunction with the “Examinations of Work Areas in Underground Coal Mines for Violations
of Mandatory Health or Safety Standards”—will result in a multitude of new opportunities for
additional violations. The results of these two proposed rules being promulgated, as proposed,
makes the problems with cach proposed rule exponentially greater. )

And if MSHA entertains any doubts as to how onerous it will be for mine operators {o
atternpt to comply with this NPR should it be promulgated as written, the Companies cali to the
Agency’s attention the statemment of Dennis O’ Dell, Administrator of Occupational Health and
Safety for the United Mine Workers of America, presented at MSHA's public hearing on this
NPR in Beckley, WV on December 7, 2010. At this hearing Mr. O*Deli said, “[o]ne significant
problem we see with this proposed rule is how complicated it truly is. The explanations are
confusing . .. ."* Mr. O’Dell went on to say that: “As written, parts of the proposed rule is (sic)
unintelligible.” ** In fact, the Companies also note Mr. O°Dell’s statement regarding the end
result of the new respirable dust limit proposed by MSHA, Mt. O'Dell said: “If T have done my
math properly, . . .Jongwall miners and some section miners would be held to a 0.6 mg/m® or
possibly a 0.4 mg/m?® standard. This will be very difficult to meet , . . . [W]e strongly belicve
that current mining practices can be continued without jeopardizing miners” health. We want to
make sure the rule doesn’t make it infeasible for coal miners to work in coal mines.™® The
Companies agree with Mr. O’Dell on these limited points.

5296 Fed. Reg. 5,719 (Feb. 2, 2011).
%75 Fed. Reg, 81,165 (Dec, 27, 2010).
5 Testimony of Dennis O'Dell at 56.
¥ Id at 58.

- % 1d at 56-57.
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In sum, for all of the reasons staled above, the Companies are of the firm opinion that this
NPR is neither economically or technologically feasible.

The NPK Fails to Adeguately Consider Key Presidential Executive Orders on
Regulations

Executive Order 12.866

In MSHA’s analysis of its compliance with Executive Order 12,866, “Regulatory
Planning and Review,” among other flawed assertions, MSHA claims that, based on its
Preliminary Regulatory Economic Analysis (“PREA”™), the NPR “would not have an annual
effect of $100 mitlion or more in terms of compliance costs to the economy and therefore it is
not an ecenomwaliy significant regulatory cost action pursuant to section 3{f)” of the Executive
Order.”” Frankly, this notion of annual effect is so outlandishly low, that it defies any sense of
real world impacts. Confounding reality further, the Ageney claims that annual “benefit effects
of the [NPR] are likely to exceed $100 million and would be economically significant in terms of
beneﬁts »% The Companies have already endorsed the report of Dr. Cantor commenting on the
PREA.” Her report shows (by way of brief summary) that MSHA has vastly underestimated the
costs and grossly exaggerated the supposed benefits of the NPR. Dr, Cantor states that the costs
of work stoppages alone, were the NPR to be promulgated as proposed and enforced as it is
written, would be in the range of $1.6 billion for underground coal mining alone. The
Companies maintain that amount of money, all by itscif (and there are many more costs than the
$1.6 billion identified by Dr. Cantor), easily make this NPR an economically significant cost
under the Executive Order, thus mandating much greater scrutiny by the Office of Management
and Badget’s (“OMB™) Office of Information and Regulatory Affairs (“OTRA”). Should a final
tule, based on the NPR, be submitted to O1RA for review, the Companies will be fully prepared
to inject a dose of economic cost-benefit reality in any future MSHA analysis on the issue by
seeking a meeting with OIRA at the appropriate time.

Moareover, even if MSHA’s PREA were on target (which it most assuredly is not), this
NPR must still be considered to be a “significant regulatory action” under § 3 (f) of the
Executive Order, because there can be absolutely no doubt that this NPR would dramatically
change MSHA’s respirabie coal mine dust sampling program from its statutory roots contained
in the Federal Coal Mine Health and Safety Act of 1969—one based on averages of gravimetric
sampling over a number of shifts now dramatically changed to sampling by the CPDM over a
single full shift only. Such a revolutionary change clearly raises the kind of “novel legal or
policy issues” contemplated under § 3(f)(4) of the Executive Order.

5775 Fed. Reg. 64,473.

59 Supra, at 34.
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Executive Order 13,563

Of course, the NPR was not even reviewed under the new Executive Order 13,563 of
January 18, 2011, “Improving Regulation and Regulatory Review,”"since the NPR was
published in October 2010. However, should this NPR be developed as a final rule by MSHA,
the package will have to be reviewed by OIRA, pursuant to the terms of the new Executive
Order, as well Executive Order 12,866. In that regard, and further to our comment about the
complex relationships between this NPR and the Patterns of Violations and Examinations of
Work Areas proposed rules, the Companies urge MSHA to obey §1(b)(2) of the Executive Order
which provides that to the extent permitted by law, MSHA must “tailor ils regulations to impose
the least burden on society, consistent with obtaining regulatory objectives, taking into account,
among other things, and to the extent practicable, the costs of cumulative regulations.”

The Companies also urge MSHA 10 conform to §4 of Executive Order 13,563, “Flexible
Approaches” % The Companies strongly believe, for example, that this section, which urges
each agency “to reduce burdens and maintain flexibility and freedom of choice for the publie,”®
provides MSHA with perfect additional authority to utilize fully the hierarchy of controls,
discussed in connection with the use of appropriate respiratory protection for miners.

Furthermore, the Companies note §5 of the new Executive Order dealing with “Scientific
Integrity,” and reminding that “each agency shall ensure the objectivity of any scientific and
technological information and processes used to support the agency’s regulatory actions.”®
Simply put the Critique prepared by Drs. Gamble and Reger, and Mr. Glenn shows that the NPR
is in great jeopardy of failing any test for scientific integrity:

Conclusion

To conclude, for all the reasons above, the Companies urge MSHA to withdraw this NPR
and start afresh. We agree that the current rules are in need of revision and are prepared to work
with the Agency and other stakeholders to modernize them. However, the current respirable dust
limit of 2.0 mg/m? is still solidly based in science and, if properly implemented by MSHA and all
stakeholders, it will prevent miners from developing coal miners’ pneumoconiosis. The
Companies zre also prepared to work with MSHA and other stakeholders to test the CPDM to
ascertain its reliability in the rugged conditions of underground coal mining. However, the
Companies are not persuaded that use of a single-full shift measurement for compliance purposes

%76 Fed. Reg. 3,821 (Pri, , Jan, 21, 2011)
l 1d 3,821,

2 14, 3,822.

8 1.

8 1d,
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will either be a feasible approach or will accurately represert the atmospheric conditions to
which miners are exposcd. The Companies also urge MSHA 1o join the rest of the world’s
occupational health community by allowing application of the hierarchy of controls such that
appropriate respiratory protection can be used as a supplementary control to protect miners from
respirable coal mine dust. And finally the Companies urge MSHA to work with NIOSH to make
medical monitoring of miners for pncumoconiosis mandatory and to allow the involvement of
mine operators it such monitoring as we have suggested in our comments herein.

The Companies appreciate the opportunity to comment on the NPR and look forward to
working with MSHA to protect the health of the Nation’s coal miners.

Sincerely,

Edward M. Green
Counsel for the Companies

Attachments
DCACTIVE-15405831.1
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12. Will frequent focusing on reading the CPDM and determining appropriate corrective
actions result in a state of divided attention, and if so, what impact would this have on
the overall safety of miners?

13. Could the CPDM be redesigned to reduce its weight and size, improve the readability
of the monitor, eliminate/modify the cord, e;nd add signaling capacity (such as a visual

signal) to wam of high dust concentrations?

In short, MSHA’s desire to use the CPDM as the Agency has proposed may have an
unintended consequence of mcreasing dramatically the prevalence of MSDs in-runderground coal
mines. To avoid this outcome, MSHA should delay the mandate for the massive deployment of
CPDMs in the proposal, until the important research tasks noted above are completed.

15



4 Conclusions Medsa] 2honswrins _ Lpideniofosie

For the purpose of informing and driving a national standard-setting process and developing a
new coal-mine standard, it is not justifiable to rely on disease measurement data collected from
a minority of self-selected active coal miners based on inaccurate and imprecise CWP and PMF
detection and diagnosis methods, and that were based on incomplete miner-specific exposure
information, in a targeted area of the country, because it is the only available data set. Improved
scientific rigor needs to be applied to the study design, recruitment of participants, disease
detection and diagnosis, and exposure assessment, to provide more scientifically defensible

study results.

Medical monitoring and surveillance are important tools for early detection of disease, and
when done properly, can provide valuable insight into factors that influence an individual’s
susceptibility and risk. This information is essential for developing and directing effective
prevention strategies for both the individual miner and the entire coal miner work force. To
optimize the goal of early detection of CWP, “best practices” for diagnosis of respiratory
disease need to be employed and maintained. The excessive diagnostic error, as demonstrated
by high false positive and negative x-ray readings in the CWHSP, is a severe limitation of these
data in the context of estimating disease prevalence. An update on the Wagner paper’,
extending examination results through 2009, would be useful for interpreting recent CWXSP
data.

Although extensive exposure monitoring data are available from MSHA and operator exposure
measurement data, these data need to be linked more directly to individual miners for risk
evaluation purposes. Calendar period-specific, mine-specific, and occupation-specific job

exposure matrices need to be developed for epidemiologic research purposes.

The NIOSH/MSHA medical monitoring and surveillance programs and research studies need to
be redesigned. More specific data are required to move beyond simple disease detection and

quantification, and the data set needs to include detailed employment histories that provide

Wagner et al., JOM 1992;24(9)
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information on non-coal-mine employment, personal and family history, and in-depth medical

history.

The available epidemiologic data used to characterize exposure-level-specific respiratory
disease risks are very limited with respect to disease classification and exposure assessment
methods. Risk assessments that rely on these data to determine potential risks of coal miners for
exposures to specific levels such as 2 mg/m® or 1 mg/m’ will be very limited and subject to

CITOors.
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7 Conclusions Lap Tesrs CM:M; B’SMLI Dust_ Mtk

Copomd
Based on the results of the laboratory testing discussed in this report and on our expericnce
working with the CPDM, we have concluded that, although the CPDM offers promise as an
advancement for monitoring underground coal-mine dust levels, it is not reliable for continuous

moniforing in vnderground mining environments. As such, it should not be used for compliance

citation purposes.

Chamber tests at elevated temperature and humidity levels have shown considerable differences
among the CPDM units, at times varying by more than the hﬁg/m:", the regulatory limit under
the proposed rule. Differences between the CPDM and the traditional gravimetric method,
ranging from less than 1 mg/m® to several times the proposed limit, were also observed under
these strenuous environmental conditions. These differences, reported here under limited
laboratory testing, could frequently occur because of the significant increase in CPDM sampling

required by the proposed rule.

Although 2 CPDM did not report any errors on the LED display or dust card during a seties of
drop tests and shock tests, the CPDM unit did experience problems during the electromagnetic
interference tests. Variations in concentrations in a controlled room were seen, and the pump of
the CPDM unit slowed down and eventually stopped when signals between 6.0 W and 10 W
were received by the CPDM. The CPDM did not report any errors when the pumped stopped.
The failure of the CPDM motor and the lack of reportiing by the CPDM unit when EMI is
applied, is concerning. If a miner wearing this device were to enter an area, even momentarily,
where these signals are present, the CPDM could fault without reporting an error. Only a
portion of the electromagnetic spectrum that could occur in an underground mining environment
could be tested at this time. It is suggested that the mining environment be monitored to
develop a full understanding of the electromagnetic signals that exist inside a mine, and that

further testing of the CPDM in this environment be conducted.

The CPDM unit is clearly valuable if used as a tool to provide data to mine operators in their

efforts to reduce miner exposures to respirable coal dust. The results of the laboratory testing
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underscore, however, that there is insufficient industry and laboratory experience with the

CPDM to determine the full range of potential error conditions, reasons for variability in
reported concentrations, practical problems during use, or what these conditions will mean for
data validity. The significant increase in the number of samples required by the proposed rule
will only serve to highlight these factors which effect data accuracy. Hence, we conclude that

these legitimate concerns need to be resolved before extensively using the CPDM for

compliance purposes.
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7 Conclusions Industrial Hsiere Mozl Supvelapce

Based on this discussion, the proposed rule poses a number of unanswered questions. These
concerns center on the lack of standard industrial hygiene practices to reduce worker exposures,
the reliability of the CPDM, and missing elements of the medical surveillance program. These
issues, identified in this report, have not been adequately addressed, but they represent critical
issues that should be resolved. A successful industrial hygiene monitoring program that reduces
the incidence of miner’s respiratory disease and, at the same time, does not introduce other
health and safety risks requires further consideration of the issues described in these comments

regarding CPDM reliability and medical monitoring.

Based on our experience working with the CPDM, our evaluation of mine data, and the
independent laboratory testing of the unit, we have concluded that the CPDM does offer
promise as an advancement for monitoring underground coal-mine dust levels; however, at
present, it is not reliable for continuous monitoring in underground mining environments. For
these reason, although the CPDM is valuable for research and general monitoring purposes, it
should not be used for single-sample compliance purposes. Data from multiple mines show an
error rate almost three times higher than the failure rate that NIOSH reported from their testing
of the unit. Laboratory testing, particularly at elevated temperature and humidity levels, has
shown considerable differences among the CPDM units, at times by more than 1 mg/m?, the
regulatory limit under the proposed rule. Differences between the CPDM and the traditional
gravimetric method were also observed under more strenuous environmental conditions. These
differences, now observed only under limited laboratory testing, would likely be exacerbated
due to the significant increase in CPDM sampling required by the proposed rule. These points
underscore that there 1s not enough industry experience with the CPDM to determine the full
range of error conditions, practical problems during use, or the implications of these conditions
on data validity. Therefore, we conclude that these considerations need fo be resolved prior to

mstituting the use of the CPDM for compliance purposes.

Large-scale data collection, as mandated by the proposed rule, is an inefficient way to improve

the understanding of the causative factors invelved in the dose-response relationship with CWP

1007321.000 COTO 0411 MC27 20



incidence. Smaller, well-designed surveys that employ carefully thought out survey designs and
statistically meaningful sampling procedures would be much more cost effective at identifying
situations that lead to high miner exposures, and therefore, to which targeted prevention efforts
can be implemented, rather than simple expending all available resources to collect exposure,

resulting in inability to effectively put these data to use at disease prevention.

Key components that are recognized as part of an established hierarchy of controls to protect
workers in an industrial environment are lacking in the proposed rule. The use of administrative
controls and personal protective equipment is not mandatory, and MSHA should reconsider this

omission, to fully protect workers and help avoid adverse health effects.

With respect to medical surveillance, the proposed rule 1s incomplete and not ready to be
evaluated, because the critical criteria for defining CWP are not clearly described, nor are the
necessary qualifications of medical staff who are administering and interpreting the medical
monitoring tests adequately described. A public comment period should be provided for these
key program elements to ensure that recommendations are supported by sound science and that

implementation will not exert an undue impact on all potential stakeholders.
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November 19, 2013

VIA EMAIL Ross A Rutledee@omb.eop.gov

Mzr. Ross A. Rutledge

Office of Management and Budget

Office of Information & Regulatory Affairs
New Executive Office Building
Washington, DC 20503

Re: Summary of Murray Energy Corporation’s Objections to MSHA’s
Proposed Rules on “Lowering Miners’ Exposure to Respirable
Coal Mine Dust, Including Continuous Personal Dust Monitors”

Dear Mr. Rutledge:

On behalf of Murray Energy Corporation and its Subsidiaries (“Murray
Energy”), thank you and your colleagues for meeting with me and our
representatives on October 31 to discuss our very grave concerns regarding Mine
Safety and Health Administration’s (‘MSHA”) rules on “Lowering Miners’ Exposure
to Respirable Coal Mine Dust, Including Continuous Personal Dust
Monitors.” - Proposed in the Federal Register for October 19, 2010 at 75 Fed.
Reg. 64,412, the final rules are currently under review by you and your colleagues,
pursuant to Executive Order No. 12,866. '

Because of the fact that it presents such a threat to the viability of our coal
mining operations and the livelihoods of our employees, Murray Energy devoted
enormous time and resources to provide our views to MSHA during the public
comment period.

In early 2011, Murréy Energy witnesses provided testimony at the agency’s
public hearings in Evansville, Indiana, Salt Lake City, Utah, and Arlington,
Virginia. In addition, on June 20, 2011, Murray Energy filed thorough and
extensive comments on the proposed rules, including the specific analyses of experts
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on: (1) the agency’s Preliminary Regulatory Economic Analysis; (2) its Quantitative
Risk Assessment; (3) industrial hygiene and medical surveillance issues; (4)
laboratory test reports on the continuous personal dust monitor; (5) and MSHA
review of medical monitoring and epidemiologic studies.! We particularly

appreciate, therefore, your information that OIRA has the comments we filed with
MSHA.

Murray Energy also prepared joint comments with Alliance Coal, Alpha
Natura! Resources, Arch Coal, BHP Billiton, and Peabody Energy2 Those joint
comments contain a critique of the scientific basis for the MSHA proposal prepared
by three now-retired senior scientists of the National Institute for Occupational
Safety and Health (“NIOSH"), all of whom worked for NIOSH and were engaged in
work on preventing occupational diseases in coal miners during the formative years
of the current respirable dust regulatory regime. Their analysis, therefore, is
deserving of significant deference. Murray Energy also is on record as endorsing
and adopting the extensive commentary and analysis of the National Mining
Association (the “NMA”™).3 The purpose of this letter is not to repeat these
comments; but rather to provide you with the following information summarizing
our central objections to the proposed rules.

We want to assure you that Murray Energy is committed to the prevention of
coal workers pneumoconiosis (“CWP”) and other occupationally induced lung
diseases in our workforce. Simply put, the health of our employees 1s paramount 1n
our business operations. It is for these reasons that we are so extraordinarily
frustrated by the MSHA proposal. It is urgent for you and your colleagues to
understand that if the final rules you are reviewing: (1) reduce the respirable dust
standard to any level below the current general requirement of an average
concentration of respirable dust in the mine atmosphere during each shift to which
each miner in the active workings is exposed at or below 2.0 milligrams of
respirable dust per cubic meter of air (mg./m.%); and (2) require single_ full-shift
sampling for compliance purposes, then the jobs of our miners will be eliminated
because of the technological and economic infeasibility of complying with such final
rules,

More specifically, as you may know, on October 25 Murray Energy entered
into an agreement to purchase Consolidation Coal Company from CONSOL Energy,
Ine. Prior to this purchase, Murray Energy operated six underground longwall
mining systems and 23 continuous mining units in Ohio, Illinois, Kentucky, and

1 MSHA Docket AB64-COMM-92 through AB64-COMM-92-7.
2 Id. AB64-COMM-73 through AB64-COMM-73-7.
8 Id. AB64-COMM-74 through AB-64-COMM-74-17.
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Utah. The mining complexes to be acquired in West Virginia include six more
longwall mining systems and another 23 continuous mining units. We also will now
operate 12 coal preparation plants, eight coal transloading facilities, 26 harbor
boats and towboats, and 609 barges. Our total direct employment is approximately
7,100. As of June 30, 2013, this translates into annual coal production of 58.6
million tons, a significant portion of US coal production. These jobs and the coal
produced by our emplovees will be in substantial jeopardy should o 1.0 mg./m.*
standard_founded on single, full-shift measurement be in any final rule. Such
jeopardy will also be a real and present danger should MSHA promulgate a single,
full-shift respirable dust standard of 1.5 mg./m.% _as has been rumored to be in the
final rules you are reviewing.

Major Substantive Flaws

Without detailing what we told you at our October 31 meeting, we urge you to
remember that the MSHA proposal is not justified substantively for the reasons
briefly set forth below.

First, and foremost, our ability to comply with a 1.0 mg./m.? standard (or any
standard below the current 2.0 mg./m.?) would be difficult enough if the current
system of a standard based on an average concentration of multiple full-shift
samples were retained. However, compliance becomes technologically and
economically infeasible should the single, full-shift sampling mandate in the
proposal become_final. The problem _will be compounded further by MSHA’'s
insistence on the use of the continuous personal dust monitor (“CPDM”) to measure
compliance, The CPDM can be used as an administrative control for monitoring the
effectiveness of engineering controls and for training purposes. OIRA, however,
must understand that the accuracy and reliability of the CPDM misses the mark at
this time for its use a compliance mechanism to enforce a 1.0 mg./m.? single, full-
shift respirable dust standard. We note that as recently as November 1, 2013,
NIOSH published notice of a research project in the Federal Register aimed at
educating miners on how to use the CPDM. See 78 Fed. Reg. 65,655 (copy enclosed).

Second, the MSHA proposal continues to arbitrarily reject the well-
established and basic precept of industrial hygiene known as the “hierarchy of
controls.” The hierarchy of controls is not rocket science--it is a simple three-step
process that:

requires the application of all feasible engineering or environmental
controls to achieve the applicable respirable coal mine dust standard;

+ if such feasible engineering or environmental controls cannot achieve the
standard, then apply all feasible administrative controls (including
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appropriate use of the CPDM and rotation of miners to a less dusty
workplace); and

+ if all feasible engineering, environmental and administrative controls
cannot achieve the standard, then suitable respirators, such as airstream
helmets or other NIOSH-approved powered, air-purifying respirators
(“PAPRS”) or other suitably protective NIOSH-approved respirators may
be used as a  supplement to  achieve the standard.

MSHA should allow the application of the hierarchy of controls. The agency’s
failure to do so is the last straw on rendering this proposal technologically and
economically infeasible. Especially in our safe and efficient longwall mining
systems, application of that hierarchy is the only way that we would have even a
slight chance to meet a 1.0 mg./m.? respirable coal mine dust standard based on
single, full-shift sampling. I say that because Murray Energy and other responsible
coal mine operators have been using all available feasible engineering and
environmental controls for years to achieve compliance with the current 2.0 mg./m.?
standard. No new, miraculous engineering or environmental control technology
exists or can be found in the research cupboard which will enable us or other mine
operators to achieve a 1.0 mg./m.? standard, based on a single, full-shift
sample. Indeed, MSHA itself has recognized, in the preamble to the proposed rule,
that there are only so many engineering and environmental controls available to
either reduce dust generation, or suppress, dilute, capture, or divert it.?

MSHA’s longstanding refusal to allow full use of the hierarchy of controls is
based on its deference to an interim standard in Section 202(h) of the Federal Mine
Safety and Health Act of 1977, as amended, which states in applicable part, “Use of
respirators shall not be substituted for environmental controls in the active
workings [of underground coal mines.]” (Emphasis added.) This statutory provision
is repeated in the MSHA proposal.® The agency knows full well, however, that it
has authority to develop improved standards. Murray Energy believes that use of
guitable respirators as a “supplementary control” as part of the hierarchy of
controls, should be allowed in any final MSHA respirable dust rule.

Third, MSHA has claimed, in the preamble to its proposal, that both mine
operator_and_the agency’s own sampling data show that “the majority of miners’
exposures are [already] at or below” the proposed 1.0 mg./m.* standard. Such an
argument is, frankly, not only wrong, it 1s also irresponsible. If the standard is

465 Fed. Reg. 42,134 (Jul. 7, 2000). .
5 See proposed Section 72.700(a) at 75 Fed. Reg. 64,498.
6 1d.64.477.
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based on single, full-shift sampling, compeliing evidence to the contrary was
presented by the NMA at the February 15, 2011 MSHA public hearing that miners’
exposures will exceed the 1.0 mg./m.? standard. Specifically, the NMA testified that
imposition of a 1.0 mg./m.> imit (based on a single, full-shift measurement) could
result i more than 220,000 citations annually.” Furthermore, OIRA should be
mindful of the established principle of mine safety and health jurisprudence that
holds all violations of mandatory health standards are “significant and
substantial.” That, in turn, means that violations based on single, full-shift
samples will inevitably lead to our coal mines (and virtually all others) falling into a
“pattern of violations,” escape from which will be literally impossible.

Fourth, although the evidence in the MSHA docket demonstrates “hot spots”
of what appear to be new cases of silicosis in younger miners working in thin-seam
coal mines in the Southern Appalachian Region (“SAR”), there is no national
epidemic of new cases of CWP. Thus, the fundamental underpinning of the MSHA
proposal is utterly untrue. OIRA must recognize that the factors present in the SAR
include:

+  extremely high quartz exposures (two to three times the MSHA quartz
standard on average);

* increased mining of low coal seams with high percentages of quartz
admixed 1n the coal being mined;

+ a substantial number of small mines which have demonstrated
historically high dust exposures; and

*  longer shifts resulting in higher cumulative exposures of coal dust and
quartz.

The disease identified in these “hot spots” requires aitention; but there is no
evidence that these “hot spots” represent a nation-wide trend of any increase in the
incidence of CWP or a national epidemic of any other lung disease in working
underground coal miners.

Each of these four flaws (and surely all four in combination) pose existential
threats to our coal mines and to the jobs and livelihoods of our scon to be 7,100
emplovees. Each of these four flaws also run afoul of the very statute on which
MSHA’s authorily is founded--the Federal Mine Safety and Health Act of 1977, as
amended (the “Mine Act”). It is to the statue that our summary now briefly turns.

7 Testimony of Mark Watson, Transcript at 48.
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Insurmountable Statutory Flaws

When MSHA promulgates standards such as these, Mine Act Section
101(a)(6)(A) mandates that MSHA must consider both economic and technological
feasibility.® As we pointed out at our meeting, MSHA has barely paid lip service to
its nondiscretionary duty. The entire discussion of the feasibility issue takes up less
than a single page in the preamble to the proposal that is more than 70 pages long
in the Federal Register. Such terse, cavalier treatment of both technological and
economic feasibility utterly fails as ~a reasonable discharge of MSHA’s -
nondiscretionary obligation to consider feasibility in its efforts to advance the
health of miners. A copy of that very short Federal Register discussion is enclosed.
We urge you to read it and be the judge of whether its contents pass muster. As our
letter highlights above, and as the comments in the MSHA docket overwhelmingly
demonstrate, the proposed rule, if promulgated, presents a clear and present danger
to the mines operated by Murray Energy and the livelihoods of 7,100 direct
employees—not to mention other underground coal mine operators and their
miners. Of course, the ripple effect of the indirect impacts on the economies of local
coal field communities, already battered in many parts of the country, may well be
the coup de grace for underground coal mining in the United States.

With regard to single, full-shift sampling, the proposal is fatally flawed—and
in such a way that it cannot be fixed without an entirely new rulemaking (a process
Murray Energy fully endorses). I say that because MSHA must comport with the
requirements of Mine Act Section 202(f), and it has not. That section defines the
term “average concentration,” and while its language is complicated, its essence is
that “average concentration” i1s defined as a determination accurately representing
the atmospheric exposure to _respirable dust for each miner in a _mine’s aclive
workings. As you can readily see. at the heart of this provision is the mandate to
accurately measure the exposure of miners to respirable dust. This provision had its
genesis in identical language in the Federal Coal Mine Health and Safety Act of
1969 (the “1969 Coal Mine Act”), and it represented a finely crafted compromise
between the two houses of the Congress on how to accurately measure the exposure
of miners to respirable dust.

More specifically, Mine Act Section 202(f) establishes that what constitutes an
“average concentration” can only be determined in two ways. First, during the
eighteen months following enactment of the 1969 Coal Mine Act, “average
concentration” was to be measured over a number of continuous production shifts,
as determined by the Secretary of the Interior and the Secretary of Health,

8 See National Mining Ass'n v. Secretary of Labor, 153 F. 3d 1264, 1268 {11th Cir. 1998).
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Education, and Welfare.® Following that eighteen month period, “average
concentration” was required to be measured over a single shift, unless the
Secretaries found that such single shift measurement would not, “after applving
valid statistical techniques, accurately represent such atmospheric conditions during

such shift.” (Emphasis added)

As the preamble to the current proposal acknowledges, the two Secretaries
made this joint finding in 1972; and it was published in the Federal Register.l? The
joint finding remains in effect today. MSHA has attempted to “rescind the 1972
joint notice of finding” in the preamble to this proposed rule.l' However, MSHA
lacks anv authority to rescind the 1972 joint finding unilaterally. Furthermore,
knowing the limits of its authority, MSHA falls back on some regulatory
legerdemain, claiming that a July 2000 joint MSHA-NIOSH proposal to rescind the
1972 finding is still open to public comment.1? The use of this proposed joint finding
from 2000 to serve as the basis for overturning the 1972 finding is absurd. So much
has changed since 2000, including the specific substantive requirements of the
current proposal. Simply stated, the 1972 joint Secretarial finding cannot be
rescinded _without a new proposed recission published by both Secretaries for public
comment, followed by q final joint Secretarial finding. No rule requiring single, full-
shift sampling can be valid until those joint actions are taken.

Even should somehow the definition of what constitutes accurate sampling in
Mine Act Section 2020(f) disappear, Mine Act Section 201(a) also requires operators
of coal mines to take “accurate samples of the amount of respirable dust in the mine
atmosphere to which each miner in the active workings of such mine is exposed.”
As this letter briefly discusses above, the CPDM 1is insufficiently accurate for use as
a compliance tool. That key point was amply demonstrated by the testimony of
Messrs. Heath Lovell and Craig Yanak, witnesses for the NMA, at the MSHA
hearing in Arlington, Virginia on February 15, 2011.13 An expert report from
Michael Cooper and Sheila McCarthy prepared for Murray Energy and others also
demonstrate this central flaw in the proposal .4

9 In the Mine Act, these cabinet officers are the Secretaries of Labor and Health and Human
Services.

10 The joint finding was proposed for public comment in the Federal Register for
July 17, 1971. 36 Fed, Reg. 13,286. It was finalized in the Federal Register for February 23, 1972,
37 Fed. Reg. 3,833. Copies of the proposed and final joint findings are enclosed with this letter.

1175 Fed. Reg. 64,449.

12 Id. at 64,415.

13 MSHA Transcript at 50-70.

14 See MSHA Docket AB64-COMM-92-4 and AB64-COMM-92-4.1,
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Conclusion

In conclusion, MSHA should withdraw this proposal and start afresh. The
current rules may need revision, and Murray Energy is prepared to work with the
agency to that end. Murray Energy, however, firmly believes that the current
respirable dust standard of 2.0 mg./m. is still solidly based in science. When it is

properly implemented by MSHA and its stakeholders, it will prevent miners from
developing CWP.

Murray Energy wishes OIRA to clearly understand that the major
substantive and insurmountable statutory flaws cutlined herein have resulted in
proposed rules that, if promulgated, will have intolerable impacts on the jobs of our
employees, our ability to remain in business, and the communities in which our
mines are located. If the proposal is finalized, you can be assured that Murray
Energy will litigate it, and, in our view, it will not withstand judicial scrutiny.
Murray Energy will also petition our elected representatives to prevent
implementation of these rules.

We thank you again for the opportunity to meet with you; and we are
available to answer any questions you may have about this terrible proposed rule.

Sincerely,

MURRAY ENERGY CORPORATION

’P@L %m’?/ DR

E. Pat Brady
Corporate Safety Director

EPB/drj

Enclosures

ce: Mr. Cecil E. Roberts, Jr., United Mine Workers of America
Mzr. Daniel J. Kane, United Workers of America
Mr. David M. Young, Bituminous Coal Operators’ Association
Mr. Joseph A. Lamonica, Bituminous Coal Operators’ Association
Mr. Harold P. (Hal) Quinn, dJr., National Mining Association
Mr. Bruce H. Watzman, National Mining Association
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and the annualized cost of the proposed
rule would be approximately $40.4 to
$44.5 miilion,

The estimated first year costs of the
proposed rule for underground coal
mine aperators would be approximately
$63.8 to $84.4 million. Costs associated
with the praposed requirement to use
CPDMs ($51.5 million) and upgrading
and maintaining existing engineering
controls and work practices ($12.6 to
$33.4 million) represent the most
significant first year costs for
underground coal opsrators.

The first year costs of the proposed
rule for surface coal mine operators
would be approximately $8.8 miilion,
The proposed expansion of the part 90
transfer option to surface miners
represents the most significant first year
cost for surface cperators.

MSHA estimates that at a 7%
discount rate, the annualized costs of
tha proposed rule for underground coal
mine operators would be approximately
$35.8 to 39.7 million, Costs associated
with the propesed requirement to use
CPDMSs {$24.8 million) and upgrading
and maintaining existing enginesring
contrals and work practices ($5.1 to 9.1
million) represent the most significant
annualized costs for underground coal
operators,

MSHA estimates that ata 7%
discount rate, the annualized costs of
the proposed rule for surface coal
operators would be appreximately $4.8
million, Costs associated with the
proposed expansion of the part 90
transfer option to surface miners ($1.9
million) represent 40 percent of the total
annualized costs for surface operators.

D. Net Bensfits

This section presents a summary of
estimated benefits and costs of the
proposed ruls for informational
purposes only. Under the Mine Aet,
MSHA is not required to use estimated
net benefits as the hasis for its decision,
MSHA’s estimates suggest, however,
that net benefits are positive, with (1)
economically significant estimated
annualized benefits ranging from $99 to
$197 million and (2) estimated
annualized costs ranging from $40 to
$44 million. The estimates of costs and
benefits are only roughly comparable
due to both limitations in the data and
different underiyirﬁ assumptions.

The annualized dollar value of the

benefits MSHA estimated range from (1)
a low of $99 million per year for only
two provisions of the proposed rule and
an assumption of a 10 year latency

eriod at a discount rate of 7% to (2) a
1igh of $197 million per year for four of
the provisions of the proposed rule and
an assumpiion of no latency. These
estimates are both incomplets and
higl:ly uncertain because they do not
inchude the potential impacts of other
grovisions of the proposed rule and

ecause MSHA does not have the data
necessary to sither (a) calculate benefits
to those with historical exposures and
pre-existing conditions or (b) estimate
how long into the future it will be until
the benetits of this proposal might begin
to acerue, With respect to the latter, the
comparison of benefits streams from
assuming no latency to assuming a ten
year latency highlights the degree of
uncertainty. While an estimate of no
latency is unrealistic, so are the implicit
assumptions that there would be no
bensfits from the provisions that were
not included in the analysis and no

benefits would accrue to those with
significant historical exposures. Thus,
these estimates encompass a significant
amount of uncertainty. MSHA requests
comments on methods to both improve
the comprehensiveness of the benefits
estimates and better characterize timing
of the stream of benefits,

TABLE VII-5—ANNUALIZED BENEFITS
7% DISCOUNT RATE
[Millions of 2009 dellars]

Distribution

assumptions 2 provisions | 4 provisions
Immediate, evenly distributed
Underground/
Part 80 . o $128.5 $158.3
Surface .o 30.8 38.5
Total v 159.3 196.8
10-year latency, evenly distributed
Underground/
Part 80 .......... 79.9 985
Surface ... . 19.2 24.0
Total 99.1 122.4

The annualized costs MSHA
estimated range from $40.4 to $44.5
million. The lower valus represents
MSHA’s most likely estimate. The
higher value inchides additional costs
for those rars instances where some
aperators of underground mines may
encounter implementsation issues as
they attempt to comply with the
proposed requirements and may need to
take additional measures to comply
with the proposed standard, MSHA
reguests comments o the cost estimates
and solicits information on data sources

to better characterize the cost range,

T TABLE VIEB—ANNUALIZED COSTS OF PROPOSED RULE 7% DISCOUNT RaTe

[Miliions of 2009 dollars]

1-1% 20-500 501 + Totals
Most Likely Estimated Costs
Underground OPEFEIOIS i csiaissinre s pieresssmssses st sas s sssssses $1.6 $29.6 $35.6
Surface Operators ... 1.1 3.3 0.4 4.8
TOL suvvieiresierreerin oo s e bemsemrs s s o se b TS bR bbb reamnr s s e 0E 27 32.9 4.8 404
Most Likely Estimated Costs pius Additlonal Costs for Rare Situations
Underground Operators ..........ousiemi s s 1.6 32.5 -5.6 39,7
Surface Operators 1.1 3.3 0.4 48

The range of benefits and costs
estimated by MSHA do not correspond
to the same assumptions: The bensefit
range corresponds to assumptions about
latency pericds while the cost range
corregponis to assumptions about
whether some minss may incur

additional costs. Thus, the probability
that the henefits will be at the high end
of the benefit distribution is entively
independent of the probability that the
costs will be at the high end of the cost
distribution. A comparison of benefits
and costs, therefore, encompasses a

broad range of independent

assumptions,
VIII, Feasibility

Although MSHA has concluded that
the requirements of the proposed rule
would be both technologically and
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economically feasible, MSHA has
included a phase-in period for two of
the major provisions to facilitate
implementation of the proposal. The
Agency’s actions are discussed in more
detail betow,

A, Technological Feasibility

Based on both Agency and mine
oparator data, MSHA believes that this
proposed rule is technologically
feasible, Data show that not only are
mine operators keeping miners’
exposures at or below the levels
required under the existing standards,
but dust exposures at most operations
average less than 1.0 mg/m3, Based an
these data, the majority of miners’
exposures are at or below the limits in
the proposed rule, MSHA understands
that these data reflect measurements
under the existing sampling program
and that requirements under the
proposed rule (e.g., use of single full-
shift samples to determine
noncompliance, change in the definition
of normal production shift) would result
in higher measured exposures compared
to the existing sampling program,
However, existing engineering contrals
including ventilation, sprays, and
envirenmentally controlled cabs along
with changes in work practices can hs
used to further reduce dust levels,

To facilitate operator implementation
of the raquirements in the proposed rule
related to the lower exposure limits,
MSHA has included a 24-month phase-
in period to aliow mine operators time
to come into compliance. During this
phase-in period, MSHA will work with
the mining industry to help them
identify, develop, and implement
feasible engmeermg controls, and train
miners and superwsors in new
--technology:— o

The proposal would require
implementation of new and improved
dust monitoring technology, the CPDM.
The proposal would require the operator
to use the CPDM to sample certain
underground occupations and part 90
miners. To facilitate implementation of
use of CPDMs, MSHA has proposed a
12- and 18-month phase-in period,
unless otherwise notified by the
Secretary, MSHA believes that the
proposed phase-in periods would allow
maniifacturers enough time to produce
Tt eSEEEERY GUETHLY of CPDMSE ard
MSHA and cperators enough time to
train necessary personnel in the use and
care of the device. The Agency
recognizes that availability of the device
may present logistical and other issues
at the time the final rule becomes
effective. The Agency intends to address
the issue of availability in two ways,
First, the proposal would require the

use of the CPDM to sample (1) the
Designated Ocoupation in each MMU
and Part 90 miners, and [2) each Other
Designated Occupation, within a 12-
month and 18-month period,
respectively, unless notified by the
Secretary. If, during the phase-in
periods, MSHA determines that there
will be logistical and feasibility issues
surrounding the availability of CPDMs
hy the time the final rule becomes
effective, the Agency will, through
publication in the Federal Register,
notify the public of the Agency's plans.
Second, assuming no logistical or
feasibility issues concerning the
availability of CPDMs, and depending
on manufacturer projections, if CPDMs
are not available in sufficient quantities,
MSHA will accept, as good faith
evidence of compliance with the final
rule, a valid, bona fide, written purchase
order with a firm delivery date for the
CPDMs,

The Agency has specifically included
in the preamble discussion a request for
comment on the proposed phase-in
periods of the two proposed provisions:
(1) Lowering the respirable dust limits;
and {2) requiring use of CPDMs.
Specifically, on phase-in periods related
to CPDMs, the Agency requests that
comments address the time period and
the Agency’s intent with respect to
availability of CPDMs. The Agency asks
that commenters be specific in their
comments, and include raticnale for
suggested alternatives,

B. Economic Feasibility

MSHA has traditionally used a
revenue screening test—whether the
annualized compliance costs of a
regulation are less than 1 percent of
revenues, or are negative {i.e,, pmmde

“net cost savirgs)—to establishi

presumpiively that compliance with the
regulation is economically feasible for
the mining industry. Based upon this
test, MSHA has concluded that the
requirements of the proposed rule are
economically feasibﬁz. The annualized
compliance costs of the proposed rule te
underground coal mine operators are
$35.6 to 39.7 million, which are
approximately 0.2 percent of total
annuezl revenue of $17 billlon ($35.7
millian/$17 billion) for all underground
coal mines, The annualized compliance

provisions of the proposed rule would
be economically feasible for the coal
industry,

IX, Regulatory Flexibility Act and
Small Business Regulatory Enforcement
Fairness Act

Pursuant to the Regulatory Flexibility
Act {RFA) of 1980, as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA), MSHA has
analyzed the compliance cost impact of
the proposed rule on small entities.
Based on that analysis, MSHA has
determined and certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities in
terms of compHance costs, Therefore,
the Agency is not required to develop an
initial regulatory flexibility analysis,

The factual basis for this certification
is presented in full in Chapter V of the
PREA and in summary form below,

A, Definition of a Smeall Mine

Under the RFA, in analyzing the
impact of a rule on small entities,
MSHA must use the Sma!l Business
Administration’s (SBA's) definition for a
small entity, or after consultation with
the SBA Office of Advecacy, establish
an alternative definition for the mining
industry by publishing that definition in
the Federal Register for notice and
comment. MSHA has not established an
aliernative definition, and is required to
use SBA’s definiiton, The SBA defines
a small entity in the mining industry as
an establishment with 500 or fewer
employees.

MSHA has also examined the impact
of the proposed rule on mines with
fewer thar 20 employees, which MSHA
and the mining community have

" traditionally referred 1o as ®small

mines.” These small mines differ from
larger minas not only in the number of
employees, but also in sconomies of
scale in material produced, in the type
and amount of production equipment,
and in supply inventory, Thereiore,
their costs of complying with MSHA’s
rulss and the impact of the agency’s
rules on them will also tend to be
different, This analysis complies with
the requirements of the RFA for an
analyms of the impact on “small
entities” while continuing MSHA's.

Tresst of the proposéd hile to surface coal

mine cperatars is $4.8 million, which is
approximately .03 percent of total
annual revenue of §16.6 billion ($5.3
million/$16.6 hillion) for all surface coal
mines, Since the estimated compliancs
costs for both underground and surface
coal mines are below one percent of
their estimated annual revenue, MSHA
concludes that compliance with the

traditional definition of “amall mmes

B, Factual Basis for Certification

MSHA's analysis of the economic
impact on “small entities” begins with a
“screening” analysis, The scresning
compares their estimated costs of the
proposed rule for siall entities to the
estimated revenues, When estimated
costs are less than ane percent of
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LeRoy A. Richardson,

Chief, Information Collection Review Office,
Office of Scientific Integrity, Gffice of the
Associate Directar for Science, Office of the
Director, Center for Disease Contro! and
Prevention.

[FR Doc. 2013-26089 Filed 10-31-13; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[30Day—-14-13UW]

Agency Forms Undergoing Paperwork
Reduction Act Review

The Centers for Disease Control and
Prevention (CDC) publishes a list of
information collection requests under
review by the Office of Management and
Budget (OMB) in compliance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). To request & copy of these
requests, call (404) 639-7570 or send an
email to omb@cdc.gov. Send written
comments to CDG Desk Officer, Office of
Management and Budget, Washington,
DC 20503 or by fax to (202) 39558086,
Written comments should be received
within 30 days of this notice,

Proposed Project

Enhanced Utilization of Personal Dust
Monitor Feedback—New-—National
Institute for Oocupational Safety and
Health (NIOSH), Centers for Disease
Contrel and Prevention (CDG).

Background and Brief Description

NIOQOSH, under Public Law 91-5986,
Sections 20 and 22 (Section 20-22,

- Qccupational Safety-and Health Act of
1870) has the responsibility to conduct
research relating to innovative methods,
technigues, and approaches dealing
with occupational safety and health
problems,

This research relates to oceupational
safoty and health problems in the coal
mining industry. Coal Workers'
Pneumoconiosis (CWP) or “Black Lung
Disease,” caused by miners’ exposure to
respirable coal mine dust, is the leading
cause of death due to occupational
__illness among U.S, coal miners.

know how to properly use the
information provided by PDMs, they
may be able to make adjustments to the
work place and work procedures to try
to reduce exposure to respirable dust, It
is, therefore, important to study how,
and under what circumstances,
feedback from PDMSs can be used to
reduce respirable dust exposure and
ultimately the ingidence of Black Lung
disease.

The objectives of the project are (1) to
test an intervention designed to help
miners use PDM feedback more
effectively to reduce their expaosure to
respirable dust and (2) to decument
specific examples of ways that miners
can use PDM feedback to alter thelr
behaviors to decrease their exposure to
respirable dust while working
underground.

NIOSH proposes an intervention to
lower miners' respirable dust exposure
levels by involving them in the
interpretation of PDM feedback and the
discussion of ways to change their
behaviors to decrease exposurs to
respirable dust. Upon completion of a
pilot test, four underground coal mines
will be involved in this research study,
Miners who wear PDMs will be assigned
te two groups, an experimental group
and a gontrol group. An effort will be
made to recruit two mines that are
currently using PDMs and two mines
that have not used PDMs in ths past.
Large mines will be contacted for
participation to make sure that there
will be enough individuals wearing
PDMs to create both an experimental
group and. a contro} group and to aliow
participants in the experimental group
to form sub-greups during the weekly
meetings based on their job
classification. The PDM feedback

discissions will be Neld weakly during

the course of the six-week intervention
period. Each session is expected to last
for 45 minutes (15 minutes to fill out the
warksheet and 30 minutes for the
discussion). To control for unintended
“discussion” between the control and
experimental groups, selection of mine
sites will favor mines where separate
portals are used or where sister mines
within the same company are located
near one another,

For miners in the exparimental group,

_ data will ba collected multiple times

knowledge, and hehaviors toward PDM
88, {3) a six-week intervention where
PDM feedback is discussed in weekly
meetings and worksheets are collected
from mine personnel about their
behaviors the previous week, and (4} a
post-test concerning miners’ attituds,
knowledge, and behaviors toward PDM
use and interviews of participants to
identify changes in bshaviors that were
tmplemented to reduce respirable dust
exposure. The control group will wear
their PDM units when they are working
underground but will not participate in
weekly meetings, They will enly
complete the pre- and post-test and be
interviewed upon completion of the
intervention period.

The operators at each mine will
provide daily respirable coal mine dust
exposures levels (as measured by their
PDMs) for all of the participating
miners. They will provide their PDM
output at the end of each participating
miners’ shift each day during the
intervention for a total of 42 days. In
addition, they will provide output for
each participant for the three days prior
to the intervention to establish a
baseline measurse, Therefore, NIOSH
researchers will receive a total of 45
dust output readings for sach
participant. There is already a software
program in place that electronically
records these exposure levels and
exports them to a spreadsheet that each
mine site can open on a computer that
has the appropriate software, It is
estimated it will take no moze than 5
minutes for the mine operator ta remove
any identifying information from the
excel file and just send NIOSH the PDM
number and dust output assoclated with
that PDM in a new excel file,

It is estimated that across the 1 pilot
mine and 4 fntervention mines, upto
209 respondents will be surveyed; up to
109 will complete weekly worksheets;
up to 49 respondents will be
interviewed; end we will receive PIIM
output from up to 209 respondents. An
exact number of respondents are
unavailable at this time because the
mine sites have not been selacted.

After all of the information has been
gethered, a variety of statistical and
gualitative analyses will be conducted
on the data to obtain conclusions with
respect to miners’ utilization of PDM

“"Although the prevalence of CWP was
steadily decreasing, more recent data
fram: NIOSH's chest x-ray surveillance
data suggests that the prevalence of this
disease is on the rise once again.

A Personal Dust Monitor (PDM} has
hecome commercially available that
provides miners with near real-time
feedback on their exposure to respirable
dust, If minsrs and mine managers

" during the six-week intervention period,

For miners in the control group, data
will only be coilected at the beginning
and end of the intervention period, The
assessment tools include: Surveys,
workshseets, and structured interviews,

The experimental groups will receive
the intervention which will include (1)
an infroduction to the project, (2} a pre-
test concerning miners’ attitude,

feedback, The results from thess
analyses will be presented in a report
describing what methods encourage
miners to make behavior changes in
response to their PDM output and what
behavior changes work best at reducing
miners' exposure ta respirable dust. If
the intervention is successful in
reducing respirable coal mine dust
exposute, details of the intervention


mailto:omb@cdc.gov

65650

Federal Register/Vol. 78, No. 212/Friday, November 1, 2013/Notices

will be more widely disseminated to
coal mine operators so they can

implement similar discussion groups at
their mines.

ESTIMATED ANNUALIZED BURDEK HOURS

There is no cost to respondents other
than their time. The total estimated
annualized burden hours are 798.

Chief, Information Colflection Review Office,
Office of Scientific Integrity, Office of the
Associate Director for Sciencs, Offics of the
Director, Centers for Disease Control and
Prevention.

{FR Dron, 2013-26114 Filed 10-31-13; &:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
_Services ;

[Document ldentifiers: CMS~1561, CMS—
417, CMS-10433, and CMS-R-262]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, HHS.
ACTION: Notice,

summMARY: The Centers for Med'icare &
Medicaid Services (CMS) is announcing
an opportunity for the public to

invited to send comments regarding our
burden estimates or any other aspect of
this collection of information, including
any of the following subjects: (1) The
necessity and utility of the proposed
information coliection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to

- minimize-the information-coeltaction-—-

burden.

DATES; Comments must be received by
December 31, 2013,
ADDRESSES: When commenting, please
reference the documsent identifier or
OMB control number (QCN), To be
assured consideration, comments and
recommesndations must be submitted in
any one of the following ways:

1. Electronically, You may send your

- comments electronically to hitp://

www.regulations.gov. Follow tha
instructions for ‘Comment or

Number of Average
Type of respondents Form name rygjgrgﬁg;gtls res%%r;ses b%r;:l;gﬂggr
respondent {in hours)
Mine Safely Operators ... | Seript for Phone and/or Email Mine Recruit- 5 1 5/60
ment Script,
Individual Minars from Experimental and | Recruifment Script for Individual Minars ........ 209 1 3/80
Coritrol Groups.
Experimental Groups (from five differant | Week 1 PDM Pre-Sumvey ... 109 3 15/60
mines).
Week 2 Participant Worksheet .......ccrereiinnes 109 1 15/60
Wesek 3-5 Participant Workshests 327 3 18/60
Week 6 PDM Post-Survey .. 109 1 16/680
Facilitator Waekly Meeting Manu 109 6 a0/80
Interview Guide {for Miners' Utillzatlon o! 29 1 1
. PDM Feedback.
Mine Safely Operalors for Experimental | Daily respirable coal mine dust exposure 5 45 5/80
Groups (from fiva different mines). data.
Mine Safety Operators for Control Groups | ..o 4 45 5/50
(from four different mines).
Control Greups {from four different mines) ... | Week 1 PDM Pre-Sunvey ... visveieenecinne. 100 1 15/60
Week 6 PDM Post-Survey ... 100 1 15/80
Interview Guide for Mlners Umlza jon of 20 1 1
PDM Feedback.
LeRoy Richardson, praposed action. Interested persons are  Control Number _; Roorm G4-26-05

7500 Security Boutevard; Baltimaors,
Maryland 21244-1850.

To obtain copies of a supporting
statement and any related forms for the
proposed collection(s} summarized in
this notice, you may make your request
using one of following:

1. Accass CMS' Web site address at
http://www.cras.hhs.gov/
PaperworkReductionActof1 995,

2, Email your request, including your
address, phone number, OMB number,
and CMS document 1dent1fzer, to
Paperwork@cms.hhs.gov.—

{410) 786-1326.
FOR FURTHER INFORMATION CONTACT:

Reperts Clearance Office at {(410) 786
1326

SUPPLEMENTARY INFORMATION:
Contents

This notice sets out a summary of the
use and burden associated with the
following information collecticns, More
detailed information can be found in
sach colleetion’s supporting statement

comment on CMS" intention to collect
information from the public. Under the
Paperwork Reduction Act of 1995 (the
PRA), federal agencies are required to
publish notice in the Federal Register
concerning each proposed collection of
information {including each proposed
extension or reinstatement of an existing
collection of information) and to allow
60 days for public comment on the

Submission” or ‘‘More Search Options™
io find the information collection
document(s) that are accepting
comiments, :

2. By regular mail. You may mail
written comments to tha following
address: CMS, Office of Strategic
Operations and Regulatory Affairs;
Division of Regulations Development;
Attention: Docurmnent Identifier/OMB

and associatad materials (see

ADDRESSES).

CMS5-1581 Provider Agreement—CMS
Form 1561 and 1561 A and
Supporting Regulations

CMS-417 Hospice Request for
Certification and Supperting
Regulations

CMS-10433 Initial Plan Data
Collection to Support Qualified

3. Call the Reports Clearam:e Offme at


mailto:Paperwork@cms.hhs.gov
http:lwww.cms.hhs.gov
http:www.regulations.gov

-.iine of Buler Streels

To implement the purposes of the
aforesaid act the following areg compris-
ing Cedar ¥ill and land, interests in Iand
and improvements thereon, consisting of
8.08006 acres, is herein designated for
preservation as a part of the park system
in-the National Capltal:-

(1) Part of a tract of land calied
“Chichester,” desipnated for taxation
purposes as Parcel 225/6, described in
accordance with a plat of computation
recorded in Sorvey Book 182, page 340
of the Records of the Office of the Sur-
. veyor for the District of Columbia by
metes and bounds as follows:

Beginning for the same on the southeast-
exly line of 14th Streeb Southeast, at & polnt
distant south 13°037 W. 414.62 feel from the
interssetion of said line of I4th Sireet with
the southwesterly Hne of W Street and run~
ning thence south §0°14°00° E, 268 feet to
& point; thence south 10°23'40°* X, 28575
feet to0 a point; thence south §0°14* B. 190
feet to the noréhwesterly line of the pareel
of land conveyed by Frederick Douglass and
Helen Douplass to Mary W. Bryan hy deed
dated September 10, 1830, and recorded In

- Liber 1510 Tolo 453, among the Land Records
of the District of Columbla; thence slong satd
e of sald conveyance, north 412317 B, 37.50
Ieet to the southwesterly line of Butler Street;
thence along sald line of Butler Street and
thae easterly llne of 16th Street closed; north
12°36° X, 840.75 feet o the south Ilne of W
Street;" thence along the soutb iine of sald
W Street; north 76°57 W. 534 feet to the
southeasterly line of I14th Street; thencs
slong sald southeasterly Hne of 14th Street,
south 13°03° W. 414.62 feet fo the place of
béginning. Contalning approximately 7.91207
acres as computed from the above-mentioned
plat recorded in Survey Book 162, page 340.

.Subject to easements for sewer, water
mains, and surface drainage 2s granted and
shown o plat recorded In Liber 184, Tollo 8
of the said Surveyor's Office Records,

Also: |

(2) Parl of 15th Street SE, closed, in
Square numbered Fifty-seven Hundred
Winety-seven (5797) and described in ao-
cordance with & plab recorded in Liber
129, page 139 of the Records of the Office
of the Surveyor for the Distriet of Colum-
bia by metes and bounds as follows:

- Beglnning for the same at the Intersection
of the southerly line of Galen Street and the
rorthwesterly line of ibth Street SK., run-
ning thence south 14°86%W. to tre northerly
running thenee along
sald line of Builer Btrees to the centerline of
sald 1Gth Street; thence along sald center
Une of sald strest; north 12°5¢° E. to the
southerly Hne of Galen Streef; thence along
the gaid Jine of Galen Street, 15 feat to the
place of beginning, Contalnlng approximately
0.16889 acres as computed from Plat of Survey
prepared In the office of the Surveyor of the
District of Columbla, Recorded In Survey
Book 1567, page 81,

The above-described land is desig-
nated on the Records of the Assessor for
the District of Columbis for assessment
and taxation purposes as Lot numbered
Eight Humdred Three (803) in Square
numbered PFifty-seven Bimdred Ninety-
..Seven (5797). ;

‘Since theFrederick Douglasshome, tHe 7"

vbjects of histerical significance therein

© NOTICES

and the land within the above-deseribed
houndary hnve been donnted to the
United States, the Frederlek Douglass
home 15 hereby established as o pack of
the park system in the Natiooal Copligl.

Dated: February 14, 1972,

Rogens C, B. Monron,
. Secretary of the Interior.

|FR Doo/72-2028 Fited 2-02-72;8:47 am)

DEPARTMENT OF HEALTH,
“EDUCATION, AND WELFARE

Office of Educalion
EDUCATION FOR THE HANDICAPPED

Natice of Closing Date far Receipt of
Applications

Pursuant to the guthority centained
in section 622 of the Educntion of the
Handlcapped Act (84 Stat, 175/1682 20
T.8.0. 1422}, notlce {5 hereby given thak
the U.8. Commisstoner of Education has

-.established afinal closing date for recelpd
of applications for Centers nnd Services
for deaf-blind children. Such applies-
tions must be postmarked on or before
the 30th day following the publicotion of
this notice in the FEpERAL REGISTER, OF Ol
or before Mareh 1, 15872, whichever s
lated.

Repgulations governing such applea-
tions and other programs and projects
authorized under Park C of the Act are
belng developed, and will be published in
the ¥Fepeaar REcISTER 8s notice of pro~
posed rule making, subject to public com-
ment, as soon as they have been
completed,

Dated: February 10, 1872,

5. P. Manranp, Jr,,
U.8. Qomemisstoner of Education,

|FR Dop72-2624 Flled 2-22-723;8:47 o]

RECEIPT OF PUBLIC LAW B81-815
APPLICATIONS

Notice of Cutoff Bate, Fiscal Year 1972

- Bgrsyant to the anthority vested in-me--

by sectlon 3 of Publio Law 81-815 (20
U.5.C. 633) and 45 CFR 114.2, notice Is
herehy given of the cutoff date:

For the purpose of sections 8 and 14
of Public Law 81-815, June 30, 1972, is
hereby seb as the second cutoff date-dur-
jng Fiscal Year 1872 on or hefore which
complete applications for payments to
which anapplicant may be entitled under
the Act from such {funds a5 moy be avali-
able for such purposes shall be filed,

Dated; February 15, 18172,
PETER P, MUmREEAD,

Acting U.5, Commissioner
pmm "oj"I.’duanan'.”"

{FR Doe12-2026 Flled 2-22-72:18:47 am]

3838

QOffice of the Secrefary
COAL MINE HEALTH AND SAFETY

Notice of Finding That a Single Shift
‘Measurement of Respiroble Dust
Will Not Accurately Represernt At-
n;'o?’pheric Conditions During Such
shi

Pursuant to section 202(f; of the Fed-
eral Qeal Mine Health and Safety Act of
1869 (30 US.C. 842({}; 83 Stat. T62»,
and In accordance with section 101 of
the Ach, there was published in the Fro-
Enat Recrster for July 17, 1871 (36 F R.
132863, a propgsed notice of finding by
the Seeretary of the Interior and the Sec-
retary of Health, Education, and Welfara
that single shiff measurement of respi-
rable dust will noé, afier applying valid
statistical techuiques fo such measure-
ment, accurately represent the atmos-
pherlec conditions to which the miner is
continuously exposed. Interested persons
were afforded a pericd of 30 days follow-
ing publication of the proposed notice
In the ¥Froerar, RusrsTes within which te
submit wriften comments, suggestions,
or gbjections.

The major thrust of these comments,
suggestions, and objections was: (1) To
nuestion the velidity of the Bureau of
Mines data and the statistical validity of
the technique employed in analyzing such
data In the proposed finding; and (2
to request a periodic review of the pro-
nosed finding as new technology becomes
available, After caveful consideration of
all comments, suggestions, and ob-
Jections, it is the conciusion of the Sec-
retary of the Interlor and the Secretary
of Health, Education, and Welfare that a
valld statisteal technique was employed
in the computer analysis of the data re-
ferred toin the proposed notive * and that
the data utilized was aceurate and sup-
ported the proposed finding, Both De-
partments also Intend periodicaliy to re-
view this finding as new technolozy de-
velops and as new dust sampling data
becomes available,

‘The Departments infend to revise Part
10 of Title 30, Code of Federal Rezula-
tlons, to improve dusk measuring tech.
nlques in order to ascertain more pre-

cliely th
complement the present system of aver-
aping dust measurements, it Is antlei-
pated that the proposed revision womld
use a measurament; over 2 single shift to
determine ecompllance with respirsble
dust standards taking into account (1>
the vorlation of dust and instrument
conditions inherent, in coal mining oper-
ations, (2) the quality confrol tolerance
allowred in the manufacture of perconzl
sampler capsules, and {3) the variation
in welghing precision allowed in
the Bureau of Mines Igboratory in
Pittsburgh.

Fublieation, Ino, Naw Yok, New Vork, p. 48
{1560). -
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