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so long as a lodging facility owner or operator has operating capital, a Pre-1993 Facility must
meet the highest levels of accessibility set for altered facilities and new construction. This
position is contrary to the language of the ADA as well as the Department’s prior interpretations
of what is “readily achievable” barrier removal in Pre-1993 Facilities. We urge the Department
to respect the important distinction between Pre-1993 Facilities and those that were altered or
constructed after the effective dates of the current ADA regulations.

The AH&LA’s members are also very concerned about the suggestion by some groups
that owners and operators of lodging facilities — after having spent billions of dollars to comply
with the 1991 ADAAG — should be required to immediately retrofit elements that have been
considered accessible and lawful for the last 16 years under the barrier removal requirement. We
commend the Department for resisting this unfair and unwise position which would reward those
facilities that never bothered to comply with the ADA in the first place, and send the message
that there is no point to trying to comply because the standards can always change and covered
elements will have be retrofitted to new standards again.

The NPRM raises many issues of concern for our members, some of which cannot be
adequately addressed in the 60-day comment period. For example, this comment period is not
adequate for AH&LA’s economist to conduct a full review of the Regulatory Impact Analysis
(“RIA™) and prepare a cost benefit analysis using more realistic assumptions. Studies of the cost
impacts of certain key requirements also cannot be done within this very short comment period.
Accordingly, AH&LA is only providing comments on the most critical issues for its members
based on information that can be reasonably gathered under the Department’s timetable. That
information may not be perfect, but it is sufficiently compelling to cause the Department

reexamine some key requirements and change them in the Final Rule.
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(¢) did not account for the lost revenues associated with a longer renovation
period resulting from the extensive work that would be required to comply
with 2004 ADAAG toilet clearance and comparable vanity requirements.

(d) failed to account for instances where two rooms would have to be joined
to create one accessible room because of the bathroom space required to
comply with 2004 ADAAG toilet and vanity requirements. This would
result in a very significant loss of revenue for the entire 15 year period
examined by the Department.

See discussion at [I1.A.

3k Accessible Guest Room Dispersion. The Department did not account for the

barrier removal and alterations costs associated with its new requirement that Pre-1993 Facilities
must disperse their accessible rooms across all different room types using a variety of factors.
See discussion at I11.B.

4. Sales and Service Counters. The Department did not account for the barrier

removal and alterations costs associated with its new requirement that the lowered section of
sales and service counters extend the full depth of the counter, or the cost associated with its
elimination of equivalent facilitation options for service counters such as auxiliary tables or flip
up counters. These equivalent facilitation options as less expensive but equally effective
alternatives that should have been considered under OMB Circular A-4. See discussion at 111.D.

3. Exercise Facilities. The Department incorrectly assumed that motels and inns do

not have exercise facilities that would be affected by the new accessible route and clear floor
space requirements for exercise equipment. In fact, the results of AH&ILLA’s 2008 Lodging
Survey show that anywhere from 26% to 85% of motels and some inns have exercise rooms.
See American Hotel & Lodging Association 2008 Lodging Survey, Question 60 (Hotels with
Exercise Room/Health/Fitness Facility by Room Range) (Attachment 6). The Department also

incorrectly assumed that only 50% of hotels would have to incur barrier removal costs associated
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with relocating its existing equipment to comply with these two new requirements — an
assumption that defies common sense. The Department also did not take into account the
amount of increased wait time that would result from reducing the number of pieces of
equipment in exercise rooms to comply with the new requirements. See discussion at IILE.

6. Steam room and saunas. The Department incorrectly assumed that no hotels,

motels, inn, or spas have saunas and steam rooms that would be affected by the new accessibility
requirements for such amenities. The Department also failed to consider the cost to society
resulting from shutdowns of such facilities as a result of the new requirements. See discussion at
ILL

7 Spas and Wading Pools. Given the high cost associated with retrofitting these

elements to comply with 2004 ADAAG (86,000 and $142,500 per unit for spas and wading
pools, respectively), lodging facilities may simply shut down these amenities instead of
retrofitting them). See discussion at III.H. The Department must take into account the cost to
society of these possible shutdowns. See OMB Circular A-4 at 3, 26.

8. Power-Driven Mobility Devices. The Department has not considered the cost of

its new requirement that all public accommodations must presumptively allow into their facilities
all manner of power-driven devices that persons with disabilities may chose to use for mobility.
The use of these devices is likely to result in higher insurance premiums, more personal injury
claims, and greater property damage. The Department has considered none of these costs. In
addition, the Department has not considered the costs that public accommodations will incur to
hire lawyers to help them develop policies mandated by the proposed rule if they wish to limit

the use of these power-driven mobility devices in their facilities.
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Rule will say, the lodging industry cannot be expected to have designed multi-million dollar
projects based on a set of non-binding guidelines.

In the lodging industry, the renovation or new construction of any facility begins with the
design process. At the end of the design process, plans are generated and the project costs must
be determined through a bidding process. Once a construction contract has been awarded and
reduced to writing, an application for a building permit is submitted to the local authorities.
Many things can happen once the building permit application is submitted that could delay the
start of construction. Local building authorities may take a substantial amount of time to review
the application. Even for small projects, revisions to plans may be requested. Zoning variances
may be necessary. Third parties may object to the project, resulting in further delay. The owner
of the facility has no control over these issues which can delay the issuance of a building permit.
Ultimately, the local building authorities issue a building permit and construction begins
sometime thereafter.

The process described above assumes that there are no other events that have delayed the
start of construction after the design process is complete. However, such events are not
uncommon. Developers may place already designed projects on hold because of an economic
downturn, problems with financing, and other reasons. An owner may also delay the start date
of a construction project to take advantage of non-peak times when the facility is not as busy to
minimize the loss of revenue associated with taking rooms out of inventory.

Attachment 3 shows actual project milestone dates for 10 recent actual hotel renovation
projects done by a company that owns a substantial number of hotels in the United States. For
the eight projects that did not involve an increase in the square footage of the building, the time

elapsed between the start of design and the permit application date was 7 to 12 months. The time
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elapsed between the start of design and the start of construction for these projects was anywhere
from 7 to 24 months. For the one renovation project that also involved an increase of square
footage (the addition of a ballroom), the time elapsed between the start of design date and the
permit application date was 20 months.

The timeline for new construction is even longer. One company that operates hundreds
of hotels throughout the U.S. reviewed a pipeline of 300 new hotel construction projects for five
limited service brands and determined that the average design and permitting phase is 16 months.
The timeline from the start of design to permitting is similar for full-service brand hotels.
Attachment 4 contains actual timelines for the construction of two hotel/spa properties where the
time elapsed from the start of building design to the start of building construction was 16 to 17
months. This data is consistent with industry research. According to a recent article authored
by the Vice President of Smith Travel Research, the entire development process for a typical
luxury property is 62.8 months. For a typical upper-upscale project, the entire development
process is 54.2 months. See Attachment 5.

The facts set forth above make clear that a six-month transition period to comply with the
2004 ADAAG in alterations and new construction of lodging facilities is unacceptable because
the design phase of such projects — the point at which the 2004 ADAAG requirements must be
taken into consideration — will have already taken place. For example, under the proposed
Sections 36.406(a)(1) and (2), if the Final Rule is issued on January 1, 2009, any alteration or
new construction that begins on July 1, 2009 would have to comply with the 2004 ADAAG. To
comply with this rule, however, all projects would have to have been designed after January 1,
2009. As shown by the real milestones discussed above, however, the design process for

virtually all projects for which construction would begin on July 1, 2009 would have been
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completed well in advance of January 1, 2009. The effect of the Department’s proposed rule
would be to send virtually every lodging renovation and new construction project in the U.S.
back to the drawing board. This outcome would cause the industry to spend hundreds of
millions of dollars in redesign costs, carrying costs, and lost revenues, and jeopardize
construction financing due to delays. In addition, lodging facilities often pre-book their facilities
that are undergoing construction based on expected project completion dates. If construction is
delayed by a need to redesign plans to comply with the 2004 ADAAG, the facilitics will not be
ready to be used by the groups that have reserved these facilities. The RIA has not taken into
account any of these costs as required by OMB Circular A-4.

The construction start date is not an appropriate trigger event for applying the 2004
ADAAG because that date is not within the control of the lodging owner and, as discussed
above, can be delayed by a host of factors that are entirely beyond the owner’s control. Under
the hypothetical discussed above, an owner may plan to start construction on its project on May
1, 2009, and assume that its 1991 ADAAG-compliant plans can be used for the project.
However, notwithstanding a timely submission of the permit application, the permitting
authorities do not issue the permit until after July 1, 2009, and construction cannot begin until
after this date. This owner would have to revise his plans substantially to comply with the 2004
ADAAG and would have to go through the permitting process again. Such substantial revisions
would be required because, as discussed in these comments, there are very significant changes
between the 1991 ADAAG and 2004 ADAAG that would change the entire configuration of the
building. Those include the new toilet clear floor space and comparable vanity requirements
which, contrary to the Department’s suggestion, will in fact increase the square footage of

accessible rooms, change their footprint, and impact the location of plumbing risers and in both
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NPRM at 34515 (emphasis added).

The proposition that any element in an existing facility that does not comply with the
2004 ADAAG is a barrier that must be removed in accordance with 2004 ADAAG standards
unless doing so is not readily achievable is problematic because the Department and litigants
have taken very unreasonable positions about what is “readily achievable™. The prevailing view
among plaintiffs and the Department seems to be that any retrofit is readily achievable if the
owner or operator has the money to pay for it. This position is fundamentally at odds with the
statutory definition of “readily achievable” which is “easily accomplishable and able to be
carried out without much difficulty or expense.” 42 U.S.C § 12181(5) (emphasis added).

Indeed, in its Final Regulatory Impact Analysis for the 1991 ADA Title 111 regulations,
the Department stated that “[s]ince [barrier] removals are confined to readily achievable

measures that can be accomplished without significant difficulty or expense, their cost over time

may average as low as $100 to $300 in present value terms per affected firm.” Final Regulatory

Impact Analysis of the Department of Justice Regulation Implementing Title III of the
Americans with Disabilities Act of 1990 (December 18, 1991, Revised April 8, 1992) at 37
(Excerpts at Attachment 2).

Owners and operators who wish to challenge the new interpretation of “readily
achievable” can look forward to spending hundreds of thousands, if not millions, of dollars
defending enforcement lawsuits by private litigants and/or the Department. For example, in its
recent investigations of hotels in the New York City Theater District, Department officials in the
U.S. Attorneys’ Office in the Southern District of New York took the position that Pre-1993
Facilities should have made their Facilities compliant with the alterations/new construction

standards of the 1991 ADAAG. These officials advised AH&LA that in assessing whether a
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Third, AH&LA is concerned that courts and litigants will seek to apply this ill-advised
1% gross revenue concept to lodging owners and operators that are not small businesses. The
application of this formula to businesses with substantially larger gross revenues would mean
that even higher costs would be considered “readily achievable”. Again, this outcome would be
fundamentally inconsistent with the statutory definition of “readily achievable”.

In sum, although AH&LA is open to proposals that would make it easier for small
businesses to comply with the ADA and provide them with greater protection from frivolous
lawsuits, AH&LA does not believe that the Qualified Small Business Safe Harbor, as drafted,
accomplishes those goals. Furthermore, if any small business safe harbor involving a monetary
amount is adopted, the Department should make clear that the small business safe harbor should
not be used as guidance for what might constitute “readily achievable” barrier removal for non-
small businesses.

III. 2004 ADAAG ISSUES
A. Accessible Guest Rooms Bathrooms And Single User Restrooms

Of all the changes in the 2004 ADAAG, the new toilet clear floor space and comparable
vanity requirements are by far the most alarming, expensive, and unjustifiable as applied to
existing facilities that already comply with the 1991 ADAAG. Accessible guest room bathrooms
and single user bathrooms that comply with the 1991 ADAAG should not only be covered under

the Element by Element Safe Harbor, but they also must not be required to meet the 2004

ADAAG in future alternations that involve only the replacement, not the relocation. of existing

bath fixtures and elements. As discussed below, the Department’s cost analysis made some key
erroneous assumptions and failed to take into account undisputable cost components that resulted
in a gross underestimation of the actual cost impact of the toilet clear floor space and comparable

vanity requirements. AH&LA urges the Department to revise its assumptions based on the
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Although the new toilet clearance and comparable vanity requirements will be less of a
problem in new construction, they will still increase the cost of constructing new lodging
facilities by requiring larger accessible rooms. As previously discussed, the Department’s
attempt to show that the new requirements can be met without increasing the size of standard
rooms is based on drawings that fail to take into account key elements in a typical room, and do
not include the same length vanity that would be found in a non-accessible room. The drawings
also do not include elements and amenities that would ordinarily be found in non-accessible
rooms such as a closed closet. As AH&LA has pointed out in its prior submissions, requiring
larger accessible rooms will cause the stacks containing such rooms to be larger as well because
hotels are usually constructed with columns of rooms that have the same footprint. Remarkably,

Appendix 8 of the RIA only assigned a $125 cost to the toilet clearance requirement in new

construction, and even claims that there would be a space savings. See RIA App. 8,

Requirement 28 at 330. Even more questionable is the RIA’s assumption that the comparable
vanity requirement will not increase the cost of new construction. RIA App. 8, Requirement 45
at 330. This is not credible because, even assuming no impact on the square footage of the room,
requiring a comparable vanity will increase the cost of the material for the vanity itself because
most vanities that have been installed in accessible rooms are smaller than those in non-
accessible rooms due to space limitations.

B. Accessible Room Dispersion

AH&LA’s members have three primary objections to the 2004 ADAAG’s accessible
room dispersion requirements: (1) Section 224.5 requires accessible room dispersion in Pre-
1993 Facilities which is not required under the 1991 ADAAG; (2) The Department fails to
acknowledge that 1991 ADAAG does not require accessible room dispersion in Pre-1993
Facilities, and has consequently provided no safe harbor for those Pre-1993 Facilities that have

35
DC:1517449v1



created accessible rooms that are not dispersed in reliance on the 1991 ADAAG:; and (3) the
2004 ADAAG dispersion requirements are far more onerous and difficult to implement because
they add a number of additional factors to consider, resulting in uncertainty in compliance and
greater litigation risk. For the reasons set forth below, AH&LA urges the Department to retain
the 1991 ADAAG’s rule that accessible rooms created in Pre-1993 Facilities not have to be
dispersed. For all other lodging facilities, the Department must clarify the 2004 ADAAG to
ensure that the dispersion requirements are interpreted in a reasonable and clear manner.
AH&LA suggests some necessary clarifications in its discussion below.

1. Although the Department has, at various times, advocated a different position in
its enforcement activities, the plain language of the 1991 ADAAG does not require the
dispersion of mobility accessible rooms in Pre-1993 facilities that are created through the
alterations process. Section 9.1.5 of 1991 ADAAG only requires that accessible rooms created
in connection with alterations comply with Section 9.2. Section 9.2 does not contain the
dispersion requirement. Dispersion is discussed in Section 9.1.4. This understanding of the
regulation is consistent with the Department’s statement in the Technical Assistance Manual that
“[t]here are special less stringent requirements for alterations in many other areas, including . . .
hotels (Section 9.1.5).” See ADA Title III Technical Assistance Manual, Section I11-7.7000(3)
(emphasis added).

As stated, the 2004 ADAAG changes the rule in the 1991 ADAAG by requiring
dispersion of accessible rooms for Pre-1993 facilities. AH&LA strongly opposes this change.
See 2004 ADAAG § 224.5. Facilities built prior to 1993 were designed before there were any
federal accessibility requirements for public accommodations and the footprints for many guest

rooms are in many instances not sufficiently large enough to meet accessibility requirements
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To determine the impact of these two new requirements, AH&LA asked one of its
members to provide its prototype exercise room floor plans for exercise rooms with 400 s.f., 900
s.f., and 1400 s.f. This member owns and/or operates hundreds of hotels nationwide. These
actual prototype floor plans are at Attachment 12. The member asked the company that created
these floor plans -- its national provider of exercise equipment -- to modify the three current
prototypes in two ways. First, the three floor plans were redrawn to comply with the new
requirements while maintaining the size of the existing room to see whether any equipment
pieces would have to be removed. Second, the three floor plans were expanded to the extent
necessary to maintain the same equipment shown on the original plan.

The before and after comparison of each plan prototype shows the obvious: the new
requirements in every prototype (400 s.f., 900 s.f, and 1400 s.f.) require either (1) a reduction in
the number of pieces of equipment in each exercise room, or (2) an increase in the size of the
room to accommodate the same number of pieces of equipment. The impact to the smallest
exercise room prototype (400 s.f.) was most dramatic. In that room, one piece of cardio

equipment out of five had to be removed.® For this reason, AH&IA asked the Department to

exempt exercise rooms that have less than 500 s.f. from these two requirements in its prior

submissions. AH&LA renews this request in these comments.
AH&LA also believes that the Department did not appropriately account for the cost
impact of these two requirements, and that a proper cost/benefit analysis would support

AH&LA’s request to exempt smaller exercise rooms.

2 The analysis answers the Department’s Question 40: Will existing facilities have to

reduce the number of available exercise equipment and machines in order to comply? What
types of space limitations would affect compliance?
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simply choose to close their spa to everyone if compliance with the 2004 ADAAG is required.

The possible closure of spas as a result of the 2004 ADAAG requirements is a side effect and

cost that must be taken into account under OMB Circular A-4. See OMB Circular A-4 at 3, 26.
B Wading Pools.

The 2004 ADAAG contains new requirements for wading pools. Because these
requirements are new, lodging facilities would have to make their wading pools comply with the
2004 ADAAG under the barrier removal obligation unless doing so is not readily achievable. As
explained below, making existing wading pools comply with the new requirements would be a
ridiculous exercise that would turn the wading pool into a “wading slope.”

Section 242.3 and 1009.3 require a sloped entry into the deepest part of the wading pool.
Section 405.2 mandates a 36" wide ramp with a 1:12 slope with a level landing at the bottom.
AH&LA’s members estimate that a typical wading pool in a hotel is approximately 15” to 20’ in
diameter. Thus, for a wading pool that is 2’ deep, the ramp would have to be 24" long (i.e.,
longer than the diameter of the pool). If the wading pool is only 1.5” deep, the ramp would have
to be 18’ long. This analysis demonstrates that it is impossible to retrofit most existing wading
pools with a compliant ramp. Indeed, the discussion of wading pools in Appendix 8 of the RIA
recognizes that the sloped entry cannot be created in a wading pool smaller than 33 in diameter.
The RIA estimates that the cost of creating a compliant sloped entry would cost a staggering
$142,500 per wading pool even in new construction. Interestingly, the Department erroneously
assumed in the RIA that no hotels, motels, or inns have wading pools at all and would incur no
costs relating to this requirement. See RIA, Appendix 3, p. 160. This is clearly an incorrect
assumption because our members report that wading pools do exist. However, given this

incredibly expensive requirement for a relatively unimportant amenity, it is likely that most
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