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SOUTHERN HENVIRONMENTAL Law CENTER

" Telephone 919-967-1450 . . 200 WEST'FRANKLIN STREET, SUITE 330 - Facsimile 919-929.9421.
= ' - CHAPELHILL, NC 27516-2559 : i

October 8, 2010

Michael B. Munay :
Superintendent, Cape Hatteras National Seashiors
National Park Service, Outer Banks Group

* 1401 National Park Drive
Manteo, NC 27954

Re; Sﬁpplememal@emmentg on the Draft Environmental Impact Statement for
the Cape Haﬁems Naiwmal Seashore Off-road Vehxcle Managemem Plan

Dea1 Mr. Mu11 ay

These comments supplement the comments previously submitted by National Audubon
Soc1ety, Defendels of Wildlife, and the Southern Environmental Law Center on the Draft
Environmental Impact Staterment on the Cape Hatteras National Seashore Off-road Vehicle
Management Plan (“DEIS”). We previously wrote in favor of adoption by NPS of an ORV plan
and special regulation based on a modified version of Alternative D. Our supplemental
* comments are, largely based on new information and ideas not avaﬂable at the tnne of the
" original deadline f01 comments on the DEIS :

1.. Buffers and Other ‘Wildlife Pn otectwns Musﬁ Be Ineluded in the Fmal ORV
' Regulation. .

Fie st we believe that the final Cape Hattel as ORV regulation should include and enf01 ce,
not only the routes and areas available for possible off-road travel, but also the buffers and other
wildlife protections prescribed in the USGS protocols and the Consent Decree, and deseribed at
pages-73 and 121-127 of the DEIS. In other-words, those protections should be memorialized in
the final regulation itself and not in another ‘document, such as the Seashore’s supermtendent S.
compendium. Inclusion in the actual final ORV regulation will make the buffers less susceptlble
‘to collateral attack, for instance by those who might try to pressure¢ Seashore pelsonnel to alter or
ehmmate the buffers without formal rulemaklng procedures. : ‘

A National Park Service (“NPS”) supelmtendent S compendlum gener ally contains the -
limits and 1estrlct10ns that a superintendent has discretion to set under various statutes and
regulations. The Cape Hatteras superintendent’s compendmm is no exception; its introduction

- even states that it comprises “des1gnated closures, permit requirements, and other restrictions
imposed under the discretionary authority of the Supeuntendent of the Outer Banks Group.” -

- (Emphasis added. ) 'Thus, the limits contained in the comperidium have not been mstltuted as the .
result of a fonnal rulemaking process ‘and can be changed as easﬂy
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" Provisions contained in compendia are, by their nature, discretionary, and, when they
conflict with a-regulation or statute, the regulation or statute governs. Compendia generally cite
‘to 36 C.F.R. §§ 1.5 and 1.7 as their authority. Section 1.5 specifically states that superinteridents

“may” establish schedules of visiting hours, closures, and other such limits on. public use of park
system units, “consistent with applicable legislation and Federal administrative policies.” 36 .
C.F.R. § 1.5(a). Section 1.7 provides that all such discretionary restrictions should be compiled
in a publicly available compendium. .36 C.F.R. § 1.7(b). Section 1.5 further provides that “the
public” need only be “informed of” the discretionary closures and other public use limits that
appear in compendia, in contrast to formal regulations, which require publication in the Federal
Register, notice and comment periods, and are othe1w1se th@ product of formal rulemakmg
plOCGdUlGS 36 C F.R. § 1.5 (e) :

Because of the discretionary nature of compendia, the buffers and othér wildlife
protections contemplated by the DEIS cannot merely be informally included in-the Seashore’s
~ superintendent’s ‘compendium, but, instead, should be included in the final ORV regulation,
This would bri mg the ORV 1egula’uon into comphance with 36 C.F. R §1.5 (b) which requires
that:

a closufe, designation, use or activity restriction or condition, or the termination
or ielaxation of such, which is of a nature, magnitude and duration that will result
in a significant alteration in the public use pattern of the park area, adversely

" affect thie paik's natural, aesthetic, scenic or cultural values, 1equue a long-term or-
significant modification in the résource managenient objectives of the unit, or is
of a highly controversial nature, shall be published as 1ulemakm,<z in the F ederal

Reglstel

36 CF.R. § 1.5 (b) (empha31s added) Smely the ORV routes and areas and the buffers that will

" modify them, invoke this section: the routes and areas, and .any future relaxation of the buffers, .-
will “adversely affect the palk’s natural; aesthe’uo scenic or culwlal Values and are “of a highly

- controversial nature,” : ~ :

Executive Order 11644 also mandates that the egulatlon in which routes and areas are

-~ designated for off-road. dri iving must include provisions to “minimize harassment of wildlife or -
significant disruption of wildlife habltats ” “minimize conflicts between off-road vehicle use and .
other” uses of the land, and close such routes and areas when “the use of off-road vehicles will
cause or is causing considerable adverse effects on . . wildlife [and] wildlife habitat.,” In tum,
36 C.F.R. §4.10 states that the “designation of 1outes and areas” “shall be promulgated as
special regulations™ and “shall comply with [36 C.E.R § 1.5]'and E.O. 11644 ”. Thus, the

Executive Order and the applicable regulations all require that the wildlife buffers and other -
protections that will constrain the Hatteras ORV routes and areas must be mcluded in the actual '
final Hattel as ORV 1egulat10n : :

In addition, including the buffers and other protections in the final ORV regulation will -

have numerous benefits:. inclusion will increase the public’s awareness of the buffers, clearly
connect them to the ORYV routes and areas that they are d651g116d to modlfy render them
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‘undeniably enforceable, and insulate future Seashore staff from pressure to change or relax them
without formal rulemaking procedures. The last three years of management under the Consent

- Decree have confirmed that responsible species management at the Seashore and a strong
tourism industry can coexist if management of resources is consistent. The only way to provide
that consistency is to incorporate scientifically based resource protections into the final ORV
“regulation. ' : ‘ : ' C _—

A
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. 3. Record-Setting 2010 Season Supports Buffers and Wildlife mep‘ecﬁoné

. Next, as explained in'more detail in my letter to NPS Director Jon Jarvis of September
24,2010, data collected by NPS during the summer of 2010 support the implementation of the
buffers and other wildlife protections prescribed in the USGS protocols and the Consent Decree,
and described at pages 73 and 121-127 of the DEIS. Under these protections, three species set

- records du11ng the 2010 breeding season: both piping plovers and American oystercatchers

- produced more fledged chicks during the 2010 breeding season than have ever been recorded at

the Seashore, while sea turtles laid a record 153 nests, exceeding the previous Seashore record by

more than 40 nests. At the same time, Dare County experiénced an all—’ume high it vacation

. rental revenue in July 2010.- The Outer Banks Visitors Bureau 1ecenﬂy 1epofted that Hatteras
" Island visitors spent $27.8 million on lodging during the month of July, which was an 18.5%

- increase over July 2009 and exceeded all plecedmg years, including those years before the

Consent Decree protections went into effect.’ These data demonstrate that protections based on

the USGS protocols can and do beneﬁt wildlife without sacrificing the local eeonomy.

4, The Potemlaﬂ for Alternative Tr ansporftaﬁnon Sysﬁ,ems Sh@uid Be Explm ed MOi e
Th@mughﬂy ’ 4

Fmaﬂy, we note that; of the action alternatives explored in the DEIS, only a few,
including the preferted alternative, included any COllSldel ation of alternative transit systems in |
the Seashore. Even those merely mentioned it in passmg, as in: “alternative F would include .

. the consider ation by the Seashoré of applications for commercial use authorizations for a beach
. access shuttle service.” (DEIS 556.) The DEIS contains little to no discussion of either the
benefits or the potential hazards and environmental effects of alternative transit systems. The
final BIS should contain a more extensive discussion of these issues. .

. In 2005; federal legislation created a program to provide funding for the development of -
alternative transportation systems in national parks and pubhc lands. Renamed the Paul 5.
" Sarbanes Transit in Parks Pro gram in 2008, the program is designed to promote alternatives to
the use of private automobiles, in order to reduce traffic congestion, noise, air pollution, and
. other effects associated with traffic that detract from the experience of visitors to national parks
such as Cape Hatteras and other public lands.” Materials on the transit prog gram, including
guidanee for grant applications, are available on the Federal Transit Admlms’ua’uon s website,
http://www.fta.dot.gov/funding/grants/grants financing 6106.html, and were distributed as
recently as September 2010 in an online seminar open to the federal employees and the publie.
Millions of dollars are distributed each year for planning and capital éxpenses for alternate transit
systems in national parks. The deadline for 2010 grant applications was June 28,2010 (75 Fed.
Reg. 27,109 (May 13, 2010), but there will be future grant cycles in 2011 and beyond.

® See Rob Morris, Dare Oceupancy Receipts Reach an All-Time High, The Outer Banks Voice, Sept. 16,
2010, available at http://outerbanksvoicé.com/2010/09/16/occupancy-dollais-hit-an-all- t1me high/. See
also charts published on the Outer Banks Visitors Bureau website: .
hitp://www.outerbanks.org/about us/visitors_bureau/.
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In light of the availability of funding, as Well as the leglslatlon s implicit goal of leduomg
traffic congestion and its ill effects on na’uonal park resources, the final EIS should include a
comprehensive analysis of alternatives to private ORVs for transporting visitors to the more '
" remote portions of the Seashore.  In particular; the final EIS should examine the feasibility and -
environmental effects of both motorized transit (beach shuttles, trams, boats, ete.) and non-
motorized transit (pedestuan and bicycle trails, etc.). . Such systems are likely to vastly reduce.
the congestion, noise, and pollution that are currently plaguing the Seashore’s beaches. In
addition to easing those aesthetic impacts of beach driving, an alternative transit system could
~ benefit many kinds of visitors, from the very youngest and oldest visitors and those with physloal
disabilities, to those with fishing gear and other heavy loads. It could also conserve energy and
create transit- related JObS for local residents. :

Condusion

We applemate the oppoftumty to supplement our comments on the DEIS for an ORV
management plan for Cape Hatteras National Seashore. We provide the additional information
contained in these supplemental comments in further support of our earlier recommendation that
NPS adopt and imiplement an ORV plan and special regulation based on a modified Alternative -
D that maintains breeding species protections, based on science, allocates more of the Seashore t6
pedestrian-only use and less-disturbed areas for wildlife, improves facilities for public access,
and provides ORY access to key areas consistent with resource protection.” Such a plan will ’
festore a balance to the Seashore consistent with NPS’s stewardshlp obligations to restore and |
‘protect the natural resources and leave them unimpaired for future gener ations. -

Sincerely,

Julie ~Young1nan
- Derb S. Carter, Ir.
Southern Environmental Law Center

Walker Golder
Audubon NC

.J‘aso‘n Rylander - .
" Defenders of Wildlife

Enclo sures

| cc:  Mr. David Vela Southeast Reglonal Director, NPS (Wlth enclosules)
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