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Food ard T Administration

563 tishers Tane, Room g

Rackyille, MDD 20832

BE:

Docket o, FIA-Z010-NAQ30T, 75 Federal Repister 68361 (Nov. §, 2010
(Ageney Information Collection Activitivs; Trrupused Collection; Comment
Request; Restauranl Meno and YVendiog Machine Labeling: Recordbheeping
aod Mandatory Third Faree Disclosvere Linder Section 4205 of the Pofient
Frotection and AHordable Care Aet of 20010

The National Couaeil ef Chain Bestauranes (M SCCK™ and the Mational Hestanar
Azsociation ' Associstion™ have arevionsly providisd comeoeats relawed o FOA's
icplementation of PRACA § 2205 We helleve these commests contain informution responsive
Ly the Issuey ruised by Dockel B, 20380367, Aceordingly, plezse find attachad the
Zollowing prior sulumissions of NCLR and the Association related to PPACA § 4203

Comrpents sehmitied on Ooober 12, 2010 1o Docket Mo, FDA-2RIN-T3-0371)
(Draft {andange lor Tndostry: Qusslions and Answers Regacding Tmplementation
wf Lhe Wero Labeling Provisions of Bection 4205 af the Parient Protectivn and
Affordehla Care Act of 20040

Lomments submitlsd gn September 7, 2010 1o Docke! le FORA-ZOL0-M-0249%
fDeseloswrs el ®Motoenl Content [nfaoraticn Br Standard fenu lems O ered (nr
Siede at Coaon Bastawrants or Sioula Retail Food Establishments abd Bor Arlicles
of Food Bold From Yendine hachines)

Az shentd be clear from these commenty, the Apency’s extimales with respeet iothe
howrs and costs essociamed with the implenentation of PTRACA § 5205 disclosure reginremenss
grosshy tnderstate the burdan on affected cemoanies. For cxample, just ake of our soembers
estimnates ther the total cost of implemeneation of PIFACA § 4205 requiraments will be



7880 475, with $5 473,230 of thoze casts heing bome by small businese frenchizeas, The Lme
reguirzd 1o imnplement ment: laheling will acount e sipnificantly greuler Gime toan eslimaled by
the Apency ona chein and per location basis, particularly whet accounting fer ume associated
with preparation of graphics, naining, acecmmodation of changes to local requii2iments and
menrd board confieurations, and other factars, A failure 10 account for sieeh time wi,] mesult i s
sigrificant underestimatian af 1ke tme required [or averal. 'mplemestation, whnch wall range
Irom 6 to 18 monts o e, We urpe PV (o carefally résvaluabe ies exiimates and ensioe Ui
deeedsioms mude with respect 4o the implementation of PIFPACA § 4205 requirencents meflect the
actoal eosts and e borne by industey,

We woni be happy 10 posvide mare informaetion coparding soy agpoct of thess
comumenls, or [0 provide additinoe] comments op speciic 1ssues calsed by Docket Mo, 2010-W-
0567, We appreciute the ongoinp epportunicy o parlicipate in the cnplementation of PPACA §
4203,

Bespecifislbv submitted,

i Sortrbery

B, Scott Vinscn Reatt Dek jfe

Vice Prosident Execmive ¥ica-residecr,
Mational Council of Chain Reslaurants Policy & Gowernnzent Afiaurs

of the National Retail Tederation HWational Restaurant Association
23 Mth Stoect, W 1200 171k Stoeet, WW
Washingron, TrLT 241004 Waslingon, DC 20036

Tal: 2M12.651-3059 Tel: 21233 -501%

Fouy 202-620-8185 Fax: 202-973-3074
VinspoAEneer.net sletife@restaunant ory

Ind
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Cotober 12, 2010

Divizion of Dockets Managamcar {1 A-303)
Foud and Drue Admuinistiralion

5530 Fishers Lane, Foom 14948]

Hockville, M1 26852

HE:  Daocket o, FDA200-1-03T0 {Dralt Guidunce for Ind osiry: Queslions and
Answers Reparding Implementation of the Menu Labeling Frovisinns of
Section 4205 of the Paticnt Frotection and Affardable Care At al 21H0)

Dear 51 or dladaom:

The Matigpal Council of Chain Kestayrants {~MOCR™ and 1he Matignal Restzurant
Asgociaten ["Association™y submit these comeacts i reapaass 10 the Food and Drug
Adroinisation’s £°FDA™ or M Ageney™ “Crraft Cuidanes for [mdustys Questions and Aswers
Feparding Implemesratioz af the Monu Labelng CProvisions of Sectarl 205 af the Perent
Frotection and A fferdable Cuee Aot (CPPACA™ 0l 2010, poblivaed an August 24 21606 e
“Toraft Cruicdance™).

W have prodiously sabmitted vomments to the eeneril docken thatl poevide informeton
relating ko the siee and compleity of the chain restaozant indastry, (ke mpurtance of menus a5 =
mothod of pommunization for cestaurants, the sconemic Jurdea imposed nnockein restaoracks oy
menu labehng, the need for regulatore flexihility in the implementation af FEAC A Section 4208,
aad addjess various specific aspects of the law, Herewn, we [imin our coezents foistes mised
in the Dt Cuidanes and ingamperste oue pricr commenss hy refurence.

Fartiad and Repeated Implenn entationg

[z the Draft Guidence, FDA 1ukes he pusiiion torl sume of the menue labeliog provision
n PRPACA are self-execuling (and thos offective immoediaicbyd, and others are not offective uac|
EIA tssucs a final eule. We believe this intcrprecation is ineoect, tor the Bllowing reasuns:

Siver, we conlioue o belicve that the meno labeling coquirements GEPTALA wre nnt, as 3
matler uf law and congressional intent, self-sxccuting. The PEACA § 4205 menu J2helig
roquirenenes mandate the establishment of detfimitinns and purametcra through notice and
comment rulemaking, 25 evidenced by the one-vear requirsment For issuanze of & proposed rule



and quarcl [y reports to Congress wo progress teacd @ final role, 21 5400 §¥E0Q03 00w
Wife ame oot avare ot any provigion of FEACA ur s legislative Bistory thal sugeesls (a0
Congress intended plecemes!l and zpeated implementaogn of these requirements. Partial
frmplemweniation alse vields absurd cesulls: Bor example, te [eaft Guldarce sfinviiersaugiy
statas that the law is effective immediately, md ceqoests corunaents related 1o whether cottain
CnLiICs (1.0, bakeciies in procery stonesh wne coversd by the law al all.

Secind, this wpproach s confsing wcowsomers. Under FOAA's Dheafl Guidance,
congumets will ke provided nutrition information for some meno fems but not orbers, depecding
on factors suzh az whather the item iz "wuriable,” a distinetion thet is no relevant feem a public
pohcy perspeciive.

Third, it 1z canfuzing 1o restavrarts and rogulators with cespect to the seope of
preemption. Fuer exomple, under the Deaft Guidanee, any stale or Incal rsguirement reganding,
luheling af “wuriable roenu fems will be, by dediniticn, "rnot identical” o e Sede:al
requitemest, acd will thue be preempted. Yed, sume slabe or local governmments, such as
Culifornia and Mantgemary County, Maryland Jarnong other jupisdictions) have incicared mn
imlent ta snforoe mano labeliog laws begitning o laneaey 1, 2011 1hat require restaurasts 62
prawile a ramee of possible nultitional conezim for "vacialle™ ftems,  Tadz means restacrants in
these jurisdiziiens mast sither openly dely local nesulalurs, o cosils sspacite menus G uss in
t=nze jurisdictions. Uhis dizermmi, af ceunse, i peeeielty the problem tbhal Congress inlended 1o
salve throwgh federal precrnption.

Fuurth. he Agency’s approach is burdensome acd coscy, Pactial and ceprancd
1mplementalion will reyuize chain nestoarants Lo design and produce one set of nsnz: and men
brnacds i anmmply witk the initial Thaft Cuidance requirements, and annther tn camply aith
changes o reqieircments adopted in rulemaking 2nd later requircmments such as labe ing of
“Seariable reenu Mems” and ineluzicn of the staternent regarding e daily calovic ntake, As
doseribed af length i cor eitial comoments, roead cedessn s Lo oestly and labor miensive
process, For seme chajn restuorants, updating men boards can involve redesigming ano
modifying liteeally thousands of paysical hourds across fiftw slutes.

Finelly, implementing te tmenu laboiiag cequirement with a sinple elfective dite, and
one thal pravides restuucants suflcient 1, 15 Tolly consistent with hoee FIDA Ras regolasd
labeling on packaged foods. For exarnple, fallowing pussage of the Mnriticn 1.sheling and
Fducation Acc et (590 CVLEA) the mast somprehecsive food abeling ceforen i histoey, FIA
provided e packaeed food industey wath a single effective date tor implementation, nel a
ilaggered or phused-in effeciive date scheduls for diflerent provisiuns. This was dene even
themigh thas final regulutions consumed ower 2,000 pages and ool readily have beer divided inta
ditterent implementation phazes, FDA 100k this apornach becauwse the Aeency undecstaed (he
ENCCOLS Cast asseciated with revising every Jond label, and se the agency cightfolly made every
affiert to riniiee Qvar eosl threugh a single, unifomo affective dare. T0A ceotinely wakes the
same approdch with mueee lirniied sbelng chonges, by alluwing [e0d companies 10 Impleament a
newy Jubel g reguicement al the nest uniform lahehng compliance dute, whick pcouts ance every
twea woars. FI24 should take the same approach with menw [ebeling for restaurants, as the costs
aszoeigted with it and the implottentaton challenges are at lcast a8 compelling, it oot mose so. a5
described above, FIIA shold alan aot Leae sight of the thet that the meou labeling Law is an
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amendmert i SELEA, and s0 the history I LEA anpleticntation [z directly teevant.
Accordingly, F2A should apply the same lessons it has Jearned aver the decades with the
packaped foud industey in iz 1ogard and azaply them o the restaurant industry as well, hy
providing o xingele, unifarm elTective date, following the isseence of fioal regulations.

For these reasuns, o betler appoedch world be wrequire @ singls implameaotation, a3=r
the issuance of the final rule. Such an approach would gove FOA Lee to ssoe proposed
standards for varjahle menu items and a propoessd statement for calocic intake; ® wouls 2liminate
confusion with Tespest (o areemption by clerifving that seate and local Jabeling [aws ame
preempled andi] suell fme as the federal law iz implementsd by raemaking, iowauld mitigats (he
aapt cosl af complivnee Tor chain restautants, which coald redesian acd implameant e menus
only onee; and W weaoil alow TOAA time to educate consorsers aboat Taw (o ezad and uss meoo
nuteition informatinn, and restaurarts aboot huw to camply with the mequirements. T e extent
FDA helicwves 1t can expedite the nulemakimg requiced under PRACA §4205, and therelore speed
implementation uf these requiremeats, we would fully support such an etfort provided we ars
uiveer & Teasocable apportunity to submit commeats and, a3 nuted, afforded an aduecuate pecod
for implementotion wbier publiceon of the fina role.

Timlog of Implementation

[fihe 4 gency decides o peesist with implementation prior to the final nele based on
Euidance, it should exercise il enforgement discretion unol at leest one year alier (e publication
af e tinal twle. Duting the interim peelod, eestaucants may make good faic: «Tods w comply
with & final puidancs in @ mwanner consistont with searee vesoutses and other ftactors, such ax the
applicabilicy of stale or locel requirements.

An mplznentation peiod of an least ot vear aftet the peblication of the na role 1s
necexsrated by the ennrmous analyiical and lagisticdl effor needed o enmply vk the meru
lsheling law. Dy woay of example, chein restaurants w2l need 10 1ake many i not wl, ol 1he
Imlewing steps in arder 10 implemcnt the menu labeling law

o Aqalyrc FOACS final puidince and determing which of 1% menus and mem
buirds acc considetsd “prirnary werilps” end, as o each meau lem, whether
rurrtion anfurmation must e provided.

«  Foreach covered menu i, determing nucrient conkeat & o Mnanzer Thal
complics with FOA%S “reasonable Lasis” standard - - i, by Jaboratory testing of
iterr or i3 inececients, by cnfering the ierm’s ineredients tnle a cutrition databasc,
ar by wsing recipes or vlher methols, See 21 O ROGLOT. T30 Wi (defining
“reasomaboe basis'y. This effort alune is enommaus. 1o the ease of a cutritional
datgbeee, for crrmmpls, a reatapeant will have (o ceszarch available and
reconumended datsheszs, prrshase and install fhe databass, wentily and train
approperiate parsoncsl 0 e the Jutabase, detamine the mprediens for eah
covered item, enter those inermdients (inclodip muoluple entriss far s <a; age
lhi same ingredienl, ul soutce that ingredieel from éifferent suppaers) inte the
datahasz, and anulyze the resules for ereors,



¢ Create notritional hamlows containing nutrition infarmatian that must be mace
avallable in wriling upen reguest.

»  Radesigen any eoet, weny board o1 other materials {inchiding dnve-throuk,
boards) that is the *prizmacy writing™ undet FIIA Guidange, to incarpnrate calorie
information and required stulements related 19 11w availabiaty of addicioral
infomiation. Asnoted in our initial comments, such redssions ane extoemeely
cosily amd [abor-lotctisive.

+  Rall nut new mecus and menu boands simaltaeously 1o chain cestauraots
natipnwide. Fnr many chain restawcants, this avalves ke simuollunsogs
maditication of materials aed rall-nt of new Taterials acrnss litera! Ly thousands
al location: nationwide.

«  Ensure that reascnahble steps are o place al gach covered eelablishmest o snsore
that siandard em items are croated via methods that corfam to the Y reazanahble
basis™ for the nutrdtioms. dormatien, This ¢ould ioquire cocation and distrbution
of recipes andfor tAiniog matemials, and the feaining of stalf that s vBer entrye-
level. Apain, o omany ceses his will need 40 50 cone at theosands of loeatione.

=  Create and implement a process wherghy informaiion eelated (o men: iems such
as tnprocicars, supplicr data, gc,, i perindizally updaied, and 1hese updates are
cellectied in fulure wicnus and menu boards,

Even for chains that kave leng provided rotrition information for sorac T1oms and lacetions, this
presents an encemons logistical challenge that will reguee the devation of sipnifieant resouedies
Moreover, ax we expressed i dve initial cenments, many restaurants will be stactize fean
scruleh, and thus will face a sleep leeming curve. 1L G imperant 1o nemember that mosl cham
restaurant companies are franckissd. Fhenofnre, far from beazg lacge enmperate ehemcths that,
momng would say, eoaid simply “abeorh™ the 2ost of parial and eepeated implementaeion of men:
labesiing, the ceality is that thess costs will be borng by thousands of soall busines entities, Az
noted i Dur cumuneaes oo the geneea: docket, each miiplementation will cest tbese smnall
nusinesspeople in the ranpe uf several hundred to severl thousand dollacs per restaurant
localion, and, colleclively, wel over one hundred millien dollacs scross the indosdne. A parnel
and repeated implamontatien gcheme, az covisioned in the Dratt Guidanee, will greatly increase
thcse asts,

An implemeniation peniod of pot less than cne year afer the Bpal pale wod allewviate
theze proklems (o some degree. Te would alsn allow FLIA toaxsist chain restauras s by wocking
collaboratively 1o identify and gaoge clallonges in dorcomining and displayizg nutrTion
ifomnation, i provide detailed ChduA and otber pundance wiaterials, 0 convene workshope rm
cornplinhes, aod lake other steps thal weold ensire the rall-ool af clear, consistient and ascirute
nuimiiun infematicn across restaomnts nationwale, Such an organrzed and collahorative
pracess, implemented across o reasonahle timeframe, might also coeourage bugiccsses nog
auhject to the lawe to rogister for vnluatary complianee, therely ultimatesy cipancite (i amatm
e Bt iticasal information available to ceasomcrs.



Thefiniliva of Meaw ! Prunary Weiting

In Section 4205, Cangress defines “meaw” as “the promeny wiiting of the ceslaurant or
otbwer similar retail food establishimcet from which a chnsumer makes 2n arder™ In the Dratt
Guidance, however, TDA attempts to rowiste thar detinitinn by delining “pemacy writng" as “al:
tormms of primury wriling, such as Jessert menus, beverage rmenug, and cthar speciity e
menus” and hy staling that an establiehment jay have madeipdz Gepod of Menog, awye aoe of
whica mav be nsed hy varioas consumers as Lhe primacy woiting 1o make seections.”
Questionl C1 and €72

Ses

My defiming “menn™ as “the primacy writing,”™ Congress efemlol ol b seope of
materinlg thut woe treated ws menos or mena howeds Bor the porposes af FRACA Seclion $203.
Interpreting “primary wIiling” as any form of comnuntcation that any consumer uses o make an
crderine deeision, a8 FDA doey inthe Dratt Guwidange, docs the oapasite; it voponds tho seope of
malzriale treated 43 menos, reodabim the temn “primaey™ tednigeless. FC ongress had intendel
this result, it coold ewsily have delned “meco” a2 Fida does in Drafe Guidanee, orit covl? bave
-eft “meny™ undefined snd instructed the Sccretary to peomulgate a definition, Instead, Congress
defined menu as “the primany writing™ -- a singular woting. We believe FO3ATs coprnsive
interptetation imposcs a vonsiderably more onerous busdea on coain cestaurants than Conuress
intered.

However, if FOA eontinues on its cument coaese, at a miomum, it s1omld Loanit the seoame
ol ity cuircnt definiten by elarifeing thar cortain matarials are woe menus  For exampoe, 1A
should #tate in che fina guidanee that it the primacy ourpcss 0f g piece of Inerketing miteril
Cwhich oy appeat in vaciows places, such a3z 3 coumer, dininge Lubie, eeodaer o willl 18
prommate an dterm er gobssl af items, aml such 0ems aee aleeady un a meos or menu beard apd
aceompanied by regquiced nateition infermation, the morkeling matecia] 5 oot s meny or met
board within the meaning of PPACA Section 42115

Algonativg [y, FOA vould adopt @ meacs specific intarprelation of Ypomery writine.” Chne
formulation might dedine “primacy wreiting™ a5 eny weiting that containg a listing o7l or
sibistuntially all items snld by a8 chain reslaurant, or wll nrsobstantially a2l 122ms soid hy e
restaugant in @ poven eategory (zuch as areaktast, or dessert). This approash would have the
prachical eflect ol excluding premationul materials such az table lenls aod banners that are
Clearly ma o “primary wriling,” atd would lznd at least sume meaning o the lerm ~promany,”™

The Apgency should alka clacidy chat cortacn items are net “standand™ men: memes subject
e meny fwbelig. The application of PRACA § 4205 to chain reta] food estahliskments was
driven o part by congressional cecognition that such chaing widelr ofier standard menm itcns
acyoss the full scope of theic nperatinns. In cenain cases a single restaurant 97 marke: arca o 4
reslaurant chain moay decide o serve a loeal or seazonal item. The finzl role showd elaeis tha

auk:h dtems are nor subjeet to FRACA s provisions clated to | ited-time or tes-miacket items;
rather they aic not ¥ standard meom dems™ oot subject fo PIRACA & 4205 labeli requitemens.

LA



Presenlulivn of Menu Informstion

FIA%s Braft Guidancs requites hat calorie disclesces be provided in the sune trpe size
as the name or priez of & menu item {whichever is larger) and with the saine color and
comirasting hu:kkmund Az the menu ilens. See Question (5. We onderstand, aod share, tie
FTtA s capvictisan thil calorie i formation oo mesws shedld be ga s tor camaumers b find, feard
azd wnderstend. owever, the standands in the Draft Guidanee relating to presectation of
nutritien iofeimation da nel achivve that geal and are sericusy flawed.

There ape myriad ways a restaurant may provide calorie inforaation - 2 mannes thal is
clearly peadable and easilv cnderstundablz by the consumer, without being roseed e comply wizh
Tequirements overning fan size, calar, contzasting backgraunds, ete. The adapfica afz Nexihle
standard will berter accomplish the slululory maodate that information he “clea: and
sonspicuoxs™ than FDAS requisement thut the (ool and coler be the same size as the largee ol the

price 97 praduct name.

Tn seome ceses, a calorie listing thal is smaller than the peice, and in & ditferent celur ur
font, will actually he quite peaminent and casy to read. Coesider the Jallowing ramial examze

af 4 mery board:

7 ﬂmm ST
= . By -y
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This cxample effectively uses diftercat rype-faces, colors anc fonts e ghlight vanous elenets
af imformation of impodence 0 consume s, Bather than detracl from ke proounease 9F ceocrizs
or ol informaticn elements, Lhis structure imaxes it 2asice foe gonsumers to yquick.y wenily
ail wse the infvmaation they need. Ve, althouwph this cxampsle is peefectty “clear and
comsicuols™ ag requived by low, 1t would be impossible under the DA sterulard boeause the
calorie discloscre would have B be encrecus, To he clear, rue ahjectzon is ol waty the idez hat
exloriz infermation is more or less tropoctant fhan (rice, Rather, the paint is thut pl"::«!abl'll g

intommakicn alk &t the seme size and velor resalis in Incoliesenss,

t



17 FIxA I concemed about potential nmication of caloce intormation, it should sea
reasonahle minimum eyuiremect [o.g., vpe e ool less than the smidler of the menu e oo
price), 45 was deng in bew Yaork City, and then, in addibion 1o the minimum slandard, provide
sizmificant latiiude Ter bow restaurwnrs steuctine and dasplay disclosures consiscent with the elear,
cunipiewrus and adjacent slandanl. Omne example of 30cd o stacducd 15 that edopted &od applied
tn King Coownty, Washingron, prcr oo the passage of PT84 CA' This standand requics thas the
magwon informatien be “easily readanle, in a type face similar in other infumeation aboul sach
standard menu e, and in f o0t no less than pine point.™ Hec King County Beurd of Healih
Bes Mo, 0B-02 .2, at p. ¥, The King County standard deterred abuse by incloding & subecsive
compancat (easly ceadable), o relativs componsnt {rpetacs sumilac v other mdemation shoul
thes item, and an abjecrive cemponent (nime point (ent), yslstill allowsd rsstaocents considerable
Elexibility with pespect to key design principles such as hiererchy and contrast.

Aleohnlic Beverages

In the Ordi Guidance, FLIA 1ok the position that alzobwolic baverapes we subject 10
aenu labeling nequicsments becanse taey are “Teod”™ 38 defined i the section 20007 of Lhe
FEDCA. See Question B and B2 (eitng 21 (05,00 § 12040, The scope of FIOA s furisdiciuen
wilh mespect to gleuholic sweerages, and the tnlecplay belween the mole nf FDA and the role af the
Algohol ang Tobugen Tax and “Itade Hareaw (TR s wnelear, sad we believe F11A ghold
galivit turther comment ot this ssue afier TT has provided a poblic pogiticas on the (5.

I£ & includes alenhelic beversges within the scope of mequ |abeling in the final
gmdance, 1t shoa,d provide gmdzecee on how restaccants miphs calsulate mezitienal infennaticn
for aleoholiv beverages, because such infomraation i8 not readily availubls feom o] suppliecs.
Urless FORA tntends to require sucks supplices fo provide tis infoomation fwtich apain rises the
e of jurtsdiction). the cenu 1abelicy Taw cowld hiave far-reaching and unintended impact on
the buginess of aleohal rmanoficiees, supply and distribution, as well us on the products sgeecd i
chaizn restruranis.

Apan, the approach adoptod by Eing Couny praos to PFPATA serves as o uselul model,
s it Allovesd restauranls o ealoulabe and Jisplay outciicnal nforemation onaleohod bevers ges
accerdings 1o the follvwing schedole:

Wine (3 ouncesh 22 calesies
Bropulur Beer: {12 conees): 133 zalories
Ligal Beer: ¢12 ounces]: 103 calones

Distillsd Spazits (L3 ounces of 80 proed ain, ram, vedia nr whiskey): W6 calarics

' Afer the passage nF FPACA, King County, (recognizing that its eyend lukeling lave was
precmpted o the earent it was “nor dentical” o be federal eequirements, noadificg its [aw.



The Kimg County siatute abso allowed restaurants to “add oo the meno the fallewing statcong o
“sipnauce drinks of liquears with added ingrediznts may moreass calone content™ T2
approack allowed restauzants to provide nutsitionz] labeling for aleohelie neversges wilhoat
making changes to suppliers ar incurming cwsls af westing anothe: compaies’ prodocts,

Headv-ta-C'nosume Food Sold by Taedities Williin Geoce by or Oove i zmed 5 tores

FDré kas roquested comment on howr facilities snch as bakenes, salad hars, plaoa hacs, cr
dulicasssens that are locaved within groceny starcs or convenignoe stnrgs, und thatl offer products
that crruld be cnnsumed mcedistely of could be purchiesed for future consummprion, should be
tregtec. See Queslion Ad aod BS&, Our view 13 thal. tor *he pumpose of menu labeiing, such
fucilisies are indigtinguisheble from their standaline counterparts, and thus any product ellered
bre such o facility that rects the definitior of & “standard menu tem,™ and Eaak 15 noc othepasse
subject e nutrition disclosuze under MLEA requivamenis tor packazed focds, should be coveral
by 54205,

Leing FOAs exampls of 2 pigra bar aca grocery o conyenivnos S10re, We SCe o FCason
why & plord orepared g covergd Ae00ery or convenigce stoce that may be corsurned
immediawely or tuken hume [oe urunediate or future consucption should ke treated didferenty
Lhan u puocd preparsd in a cestaurant (ineloding for lake-avway o delieary), whick cueold aiso b
intended for immediate or future consumptinn. Acenrdingl v, conalstent wich FIFATs view chat
“astablishmcns thar atfer comparable focd items for immediate consumption | skould be! treated
carnparally,™ (see Question A5) e pikzd bar o his example shoald be requiced to diselose
nuteiven inloonatien.

Food Inleoded o Provide Muliple Seryings

FIvA has regquested comment an agwe snd whether fopds intended to provide maitiple
seTvings, such as a whaole cake or a loaf of bread, are covered by the reguitemants of Seotion
4208, Ser Question B, Providing numician infarmadon for sush 2ms i a manner that is
uscinl for vansueaces can be ditficulo o achiievs, becawse the Armosnt of autcients i dependenl oo
the sizc of scrving sclected by the consumer, Accordingly. ths FOMA should adann & fesible
standard for diselosing aotriton informatin e moli-sereiny tems Specifoaly, FIOA 2 onle
ullow restacrunts ot similar retal estuhlisements e provide either nut itional infermation Boe the
eniirg pradiet, ar on @ per-serving basis, bt saculd net reguire bothe Tosler, 7DA should not
atleinpt to speeilically define seeving sizes Tor Ui moltiplicity of cestaweant feads, bul should
alluwe Desibility Jer reslaurants Lo Jefing reasunuble per servizg declarations nrse existing
“reference srnount custnmasily consumed” (RACC)Y designations for sepcing aige whan availablc,

Fooud no Thsplay

The Dratt Guidance eequires restaurams an similar recail focd establishments Lo poovide
madiitional aformation for food on dizplay -= mewning food that iz inlended fur imonediate
consurtplion onor ufl e premisss, wnd visible 1o consumers -- nooa sign, Acjaccit o eacs ifem.
dee Question BE This provisian appeas to Enget cafeleria-1vnc seitings, whers CUsemels ace
nol nrdering {roen a menw ar menu board, and thus woald net ctherwise be provided wits
nutritisnal infrmation. Kome restaarands and similat retail food estiblishments, however, sell

3



food thal meets FDA S definition for “fond on display,” but tar is “ordeeed”’ fhamn a menu or
menu bnard, which vflen iwledes the name of she item, serving size eplicns, and the price. FIA
should clarify that in such situations, & restauran? of sinilar retail fond cstablishmerts is only
1cquirad 1o provide nutritiony] Informalivn on the meno ersenu boacd, a5 applicabls, Thi= s
consiztent with FDA%S position thal nwtrition infeomalion b provided at the point of ardering.

Yariable Menun Ligmsy

W agroe with the Ageney’s pasition that “FIJA cunnot require disciesure o nutrient
content infammation G variahle meno lems va] FDA issucs a final el ™ See Question BE - Az
we cxp.ainged in groater detsl o uur previcos comeoenls, diffecent costaorant viaiog fuve variogs
challenpes related 1o comhbination items due o feelnrs such vy mbereet custoznzatinng of cetain
menu ileres or lares high-low ranpes of available combinations that are of Zimited wtlity 1o
consumers (e, R0 - 2800 calocies). Acccrdingly, we reitceate thal, when the ZA addresses
this issuz dudng rulemaking, iU should provide eostaurants with varicus optiong toF reprcscaning
cutTicnts inormbination and variely wems, such as allowing restaacants (0 1aoe] the culocies of
cach comparsnt of 2 combination meal, pravide a nepresentalsve 561 of corbinaticns witk
asgaciabed calarie intormation, or provide a ranpe, medizn nr average.

Precmption

A recopnized in FOA Guidanee, the unifommity provisions in PPACA § 130502 wak
effect immedietely upen enaciment. and apoiy te oy cutesnt or TUture state or logal menu
nutrition labeling requirement. Federal preemprion means thar stames sl lecalZtiss cannot
enferce any menu Jabeling cequirement that is "net wWenteal ™ the patienal regqeicements. This
means that states and Iocalitize mev it entorce their owen raeno labeling provisians thar are
gither bBroader in scope than the Federal |aw (o,p., roquine posting of mutrition informaton otker
than salories) or which ace mere specific o applicaticn (e .« reguine pacticalar foor size,
colorcuctrust).

I eue peeviows comments. we commcnded FIJA for acxnowicdging ckis fast, and urged
e Aency to cosuce that stases and ncalicies understand that any stace or ossal meno cutition
labeling ceguirernent tral 15 mel wentcal G the equicements of 21 10L5.C 4§ 33(ei0301) [and in
particular goex further than what will be recuicsd wnder Federal lew either in scope ar
specificiny) i3 now preempred. Withot affirmacive efforts oy FINA, we noted, such jussdictions
roay continue te clallenpe indastry, fotcing companics (o resolve these izsucs in court in otder to
ersure that thore s one uniform federal stardard. We alza requested that FDA seck to predant
new juczsdiciions from enforeng cignu laboling laws oot previaoely in foree, which wozd
turther disrupt sn ordecly implementstion of naliona] regaieements and create cenfusion among
WO SLLITLET .

These concerts ate 130 becaiming reality: a3 ot Janaary 1. 2911, sevenl state and local
Jurisdictions, such ax Califomia and Mootgumery County, Maryland, have aznonced tha? they
will hegin cnforoing menu [sheling laws that are “ant identical™ to the federal sandard. oo
cxampe. these jurizdictions well requing covered entitics to pravide patritional intorzatien far
“variahle" menus fems. the labeling 2 wehich is ol cutrent]y mequired under federal Jaw:,



pursuant o lhe Deaf Soidasce. These requicsmants ate “not adentical™ to the foderal
requirements curpently 1o sHecl, and are secordine by preempled

“Moreovee, a3 & practical mamer, this mcans that restaurants will have to ereate ong s of
Tenus 1 comply with thege state and [ocal lews, aod thea anothcs sot ol mwrad an ke sveat thil
the FI2a s Fimal goidance differs foom them in any mespect. A, if this wene molenouph, these
slate and local laws alse differ significantly from one another: For ezample, the Montpascny
Courky law applics to aleohelic beverapes, but the California low docs not apply to alsonelic
beverdpes: the Monteoriery County [dw does 1ot appl ¥ (0 Brocesies. canveoivnee stores, ur
maovie Lheaters, whie tee Califurnis Toa applies o eack ol ikese entilies.

Hthe Agzney confincs an s corrent course with respect ta (mp'centalicn be
guwdanes, FOA shooruld cesolve this dilermima by clanlving thar complisnes with s federal aw 2s
oullzzed in [nal poidancs should be desmed complianes with any applicablc sipte ar ocal (2w,
This iz whul Congress intended when il adopted natinnwide preempeiog, and when 33 allowed
stales to pass and enforce mena laheling laws onlby 50 long a5 they did noo impese soguie:zents
that are “nint jdentical” to the faderal requiremcnes,

* * P

MNOCR and the Mational Westaurane Assoeiation appreciaie thig opraroni e i provide comenents
o LA Deaft CGuidance, We loak forwatd 12 warking wiath the Agency 1o implement U law
it @ marer that benctits consumers, respeats e realities ol 4 complex chazr restaorant industoy,
s achisves the mplemeciaton ol a unifbrm matic:al appreach 16 menu labeling requirements.
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We would be keppy o provide mure infommulion sepecding wny aspecl of these
Lonmmchts.

Fespectfolly subrmilted.

74 7.8 Cpan A ot
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H3Fs Chain =astaLrar: Divisan NATIONAL\ (

nccr RESSCIAASY,

Seplecther | Z0I0

Division oo Dockets Managemect (HFA 305)
Foxid andd 11ug Aulminisiration

5630 Fishegrs Lape, Buom LEL

Rk dle, %0 20452

RIT: Dacket Mo, FOA-2000.NO298; T8 Fadaral Regivger JHE26 0 July 7, 20000
{Disclosure of Nutrient Condent Indormation tar Standerd Meou Tlenes (iTered
Tor Sale at Chuin Restaucants or Similar Eetai] Tood Tstablishoanents sl foe
Articlrs of Faod Sold Frem Yending Machines)

Doz S or Wadum:

The Xaticoad Council of Chain Eestaccanes ((ROCR™ ) aod e Mational Bestaocan
SEEDCTATICn I"':.'";E-E»I."Hﬁi."l'j{l]'.m.l wz o thus opponaniy B caspond o e Bood and Deog
Adminizbiaton SFORAT or *Agenc ™) noior and seguest bos vominesnis on che mpiene: :||.:I|.‘I;'|'I ol
Sectzao 4205 of the P"'[L-_':-l Frotecion and Affordande Chiue Aol U PFAC AT [oodlied 1L 2
LA § 23 s Hy We strieagly supprered the pazsage ol pienn labeling logizacian, vid
2ok Foreapd o working #ch 21 o facilitate the effcienl and efcew anplewmation ol the
laiv, Incluiling vommanting on the recent.y issved Nial and drafl! 2. idanoe Jecumens
avticipaling m e upeomicg nelesekiog reegoined w: cary oot PRACA § 4235 noecu labeling
Al TE LR

WCCR is1he leadice wrade assovialion exslusively jopresenting chaln restarronl
cimpinies. bBormocs than 40 pears, NCOCR has worked 1 @dvance sound punie podcy thil bes)
soves the interests of hath ehain restaorants and the melliozy of people ooy soapley SOCF
merpers inciude the coontey's larpest and mast respecred qoick seave a=d sps2al diing
eognparigs. NCCR b oodiviaon of the MNaticnal Feal Fedaracon, che wonld's lzroesn el rode

LU

The Mational Beslaurant Assdciaticn, Sanded in 1909008 U leadin: bosiosss azsocizLion
farr the resleoran? incostry, representiog e Gan 280,000 membes reslaurare catablishneods.
The Aseocigrion’s memhership Jiose congisis of many difforent foeets of the icdosey ieclading
chars and independencs, table secvice end quick seovize reslaurant apecatars, chaias, franchiseer



wnd idopendc ks, 10y also consists of allisd necibees who ceg supplizis, Jisiiuters and
consullients b the ndusuy,

Fxacutive Smmmary of Cumments

WCOCE aad the M atioral Besaurant Associalion oslnevg the Suency okl coeefully

rensider a range af isaues i incplenenting e men labeling regeliomens of PRACA § 4205

Uhe cestacranl indusiry 15 vy v diverse, wiich prescots seriaus challengcs in
rrplementing zwesu Jabeling redguiemenrs. Chaie ot operate cnder mazy
ditferonr business models, conwnenicals with corsuimsm in carious ways, aad Taowe
iLpcian consfralely due e fapiprs such ax sive al establshmens, types tnd sumbcr of
Eowsds wifered, and wozal requicements zuch &5 roning Laws limitng s.ze and placomcai of
doiwe-tlon menu boacds,

Ax Conpress recapnized o frammg FPAC A § 2203, vescanrants wil aoed regnlsionye
Oexibility wed a s1goulicanl peaiod of dme for 2oem la2clng imolemeetaticn dog o g
mature oF hand-preparalice of cestaacant foods, physical acd logisCezl issoes assoc.ated
Bith reemn and meaw aoird changes, deereminations af notnent costent, and weining of
pecscnosl.

Mrous play various reles, tnd are aocexleasion and represectalion of each corcpasy s
brand. T'he Sk restesacisol industry puls enormious eforl ins developing Tenus, which
nfes efleet the resnles of warket research, consomer eedbeck, and commiex bosmess
prozeses, Mang labeling shonld eoo desmp indosiee's ability o commupairsne
effecrively Wil Sonsumcss.

The cost of PIPACA & 4205 implementation wall be signiticam, ataling seveeal buadred
cadlieny dzllrs, Orisen cher franchisess onon kedr tae costs associaned with meu
Chanpes, a larme propordas of that bunden will Eall an the shouldees of zmal” 2onziness
WG T

Cunpress. while mandating inunediate prcesopticr of stat ongd wocal aws 1o siop The
conunued prolifealicn of varying And burdensemc sosaoctol autriticn .abciimg
requirements across L natioo, did ol 2elend roeguie culeiey o impleztenl mane
iaseling reqmirsments catonally prioe o TR linalizaticon of o nde esabliskinn = reoly
viifzrm apprmach scross the gonpery. AI1hn:-u:.;h TestaurEnts may icplemen? these
provisions 9. g ¥2luatary basis now, aiemoriag oo requis inplemanaticn based on
pereral statatey lwngidge ard goidoncs followed by asecocd inplamentation
accordares with the final regulatien weold be contracy o law, cozfnsing to e
copglamears, wnd 2o nedue burden on tae indu KbV,



eneyal Tssues and Prineiples

MCC® and the Metonsl Festgurant Associacizn belisee the Foclowing issoer and
poinziples voould be considsred by FDA inos implemestanios of PRPACA & 4205 raqueccasns
Dctailed cesponses s FUAS spectfic mesaes s for mforzsdtion au peaeided o Secton [0 T Lot
seclions we gddvess aspects of the deafit and fnal anidance docaments izsned By The Sacmoy a0
Mgl 24, 201 0! However, NCCR gnd the Axsnoiabon plar Lz subroot addisicn: | Sompme e an
tnpse hicunzents to e respeciive dockes.,

v HDA Should Consider the D]versity of the Kestaoraad Ladnsivy

The jestmurant indostry i5 lwge, compies and moli-lfeceted, Cooseduerily, Lae
oppouloites aod challezges associaied with providing nulnibion intormatco vary fiem eizin 12
chwin based on fectors mckading che oyps of eslaucnd (2 qoick: geavice, Jelivery, 2asua!
dining, e1z.5, the method o0 conrcunieaiog (e g, mead, meco boarl, deive-lo, olons ur
wikaig mederiag, cocl), o type af faod afteeed (g0, 0 tew bighly cosremizallc  omg vosas
roany individual iteesh, the presence or ahsence of sate and lacal regulanons {e.g., ar g
cridinances povermiong placement 2f cordocr menw boads, 2thes reguaed duselaac s oo
preempied by PPACA § 4200, wic), the presentatim ol meon seleclions (s, the prevaleroe of
counbinaticn cms vorsos a figed men.. ot j;uems), and many olber ssacs,

Chain reszaurants maintiun highly incividoalized praceices -- which ane d-ivea by
confuiner aeferences and expestatons - telated o thg sive, Tormat arg appearanca of menus
amil e nouabsese oF s S offered. For cxample, some chaizs mase lmilsd s siloilly oz
chunzes 1o slandord mery tesus each vear, Ohct chaimns mass changes 22 nenas ooaacaatler
bk, as ofier ex moniy o even weekly, While soroe chiing aes as feuw os 10 weoa Zems,
others offer hunersds oF memo e that mey be custoroised per conssmes onders inoneoy
diftcreat ways. FI3A shocld ke micdil af the diverse natwee of the indsstey sn premalgaling
resularans:, o comprehensyc unceynanding and appreciatizn of fee indoahey’s diversing i, help
Lo creatigr reulalons ardd paidaoes w cesees effcctive Zomerinicalion of awtilan inforna s
Loy il uTan L e 1es nenss.

#  Denus Flav a Critical Role 1o the Restavrant Industey

While: noiritiain can play ar iczpamtanl mile 1z Sl choioss fom sime consumers, 11 s
critical 7 undersiand that restaarent menws play 2 aumber of vilkl sles o commoncaiing
infoemation of impoctance w onsamers, Restawrant menls a7 mercly a list of ilecs Tor

'Ema, Dieaft Croidascre for fadusidp: Uaesthons ong Adsvars Begarnding Srslanearamion of i Mean
Labelisg Provisions of Secten 2207 of the Pattens Prodection nad Afzrdedle Came Ao of 20000 A st
24, 2020 (M'Taft Guidance ™), FDA, Gadaanes for fadasiry, Qwesdons and Auswer s Regarding the Effecs
af Section 205 af the Fodies! Provectes and Alforidabie Core Aot of 2008 an Stave ood Local Moy ans
Fenating Markina Lobeiing Loawe, TANTU 24, O [M"CGoidanze’).
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aplas thew fre oneof the prirnary szslbods sestovants use e reacl, coomionicase witl, ol seils
cLstozers. AL wEsli, ©ooostaclEns s Brand and value propasition is ar stalke oveery Heae g
canames reads 2 nenw, Hestioasl enas are the foons af Ltense efforts, an:d aften refect e
resulis of markel research, censuner feedodck, and busingss proesses, 100say nothizg ol the
substantial cost of producing menus. Mene and mean brards altea e degizned o0 gd
conaumess 7 gaickly vnd gasiy lucaling yaous by pes 95 masnd eifeings and nelevane
intarzatinn, improving the consums eXperigics wnd pomoting s employes tandizg of
arlers by prirons. The nse el pletures, deszriptors, color, and textof vacying fones ind gizes can
Le inteszdl b aenu eadalolily and Assisting onnsemcrs in idenlifying intaorienon of intseesl e
:hewn, Mooy esieurants einploy extensive prozesses relaed toaggno despan, procduction and
apdating o ensure, arwng cther things ueforo brend ircage and pasiionang, snd caocdinzlon
acrsas codividual respoerRiats. Lnexpected duruplions or nnezeistc timelines will impose
sl ficant cosls (ar could easily be avoided. Tnoshorl, BN egudanicns shaold recomnias thar
mmenus are wn intefval part ol gach estaoronl busingss, and fe collung L8 Hen an exienszon and
represenration af & company s brand.

o Mead lur Flexiliilily in Implementing Menu Tabeling

Becouss of the cxtragrdingry diversity of the resteecant industiy and the tnparanos of
o s, 4 one-siee -firs all apprcach toimpleireoting PPACA 5207 05 ool dpproadeiaie, os @
requireimenl that is celatreely gasd oo icopleaen L e ong Seseuranr chain woey be highoy
hirdersome fre anotber. In enzcticg PPACA § 4208 Congoress was wel aware of the
cosplexity and diversty of the pestaurang indoshey, and of fre comesponding noed (o consider
these fivtows in hoplementing regulatiens, n fact. these songcons cpve infarmed FDMA wcoulaton
al restinrants since i asplsisntation of the Nomtan Zabeling and Educotion actof 194903,
whet, i response b indasiry conimesls ao i recognition of e onique Dnaaner mewhich
restaacant Toods are propared and sold, FIYA estallisked aninue, flexible cegolaory
requizsnents. o exampls, in deermicing tzat atauracts are bowcd 12 he adirant cazten:
el defunitions (deveoped fon pre-packeged tocd: 1, FOA adopted medsares o preseres
Tesihaliy, inclucun: the “seasonelle bagis" stacdacd for o e notnent declaralions.
enacting a nebonal uniforrm ez labeling lee, Cungress b eapnessly aovaked aod adoplsd s
prior findings pelatec b the cnique challenges presenied By che preparacion of foed e
rastatent settng, in?lodieg maedating that FIA i develapiza implemecting ieglation,
cocgider a renge of vaumbie faeloms inherent in the cestaosant faod peepacation ad se:wize 21
CLS T A Y b P a).

A ated 1 oue ceiunenty helow, resulitary Oestbilive 15 crilica: as the mplementution
prriac for regolations promulgaced mocaroy oud PRACA § 420885 [sbehipg reqeiromenis is
considersd. Restaurants will recd a significant poviod oo implement these requizsmenis dee o
ohvsical and logistice! issuses assaciated with menn and menu boaed chamaes, dalamnatiars of
cufsienl conban, and the need Lo dvain perscnoel, Thal pored shoud samme sce fram e
sisuacee of ool negulations. wlen the Specific reguirsreeots assloialed with ieplerenaian e
mvililable o the industsy.



s enn Labeline Presents a Sipoificant EBeapomwic Bueden on dhe Cham
Lesiaurant Hosiness

Althowspn e restaren! indistry siowgly s ppocts wean labeling, lses come with a
cesl. We ae till i the proeeas of putharing eszimates Jart crmpaniey inthe sadustry meacding
the cost to comply with PPACA § 4205, and expect 10 prontide o detailed inlozzation shastly,
Howeower, tne poonoozin Burcden oz indusley 16 clearly sigaficest, Dele oolleced w daote widicate
tlhek there 1% & wile 1anze of cipested compliance crats cepencing a1 the pypc of reamaran, the
sermenl represented, il 22ke, wherker the resliiract sencepl D weenos, menw boacs, diiee-
theos ar all of the aboee Hosasveer, mosl mecice bo Jarge chuns exoerl o soend sevaral nullon
dollius te cosform their systoms with federsl ooean Labeling cequiremenes. e rescach
totlicantes thal sovre 250,000 to 273,000k restanrant chain Jocatons acress 1he Lineed States wocld
he covengd by the reanfation. Thos, the cost of foplemeoaton will muelouy e sevecal heoded
rilibon dellars. Ceven thal i eany franchised sestauraot roodels 11 costs essrcialed with nen..,
ek boered and S thra replacement are ghe cesprnsibility of the franchisce, a significane
pruporticn of these cazts will frll on the shoulders of small Pusiness owaces

TAac gbave ey imale does pol Selade Msiroglar retag] bood cstehliyaoments™ which are rleg
covered by FRACA § 4205, When added, these catablis heaents would likely capand the cost of
compliance by another several Taodeed oullzon dollars. Cleacly. the regulaocy implemcatarion
ot menu [abeling werrants apponpaate dreaiment wsoa sipeileal wlemaking vzder apalicahle laos
il FDVA policy, and given the ceonamie situpicn we find cnrsclves inloday, elfars shauld be
made e micizaize e economis wipact 2f MTRACA § 4205 popleceutulion oa the teslauwant
irAnsiry.

»  Ensuring Broad National Hoiformily with One Implementation of TRACA
§ 4205 Requirements s Tssenlial

Inanpating meno fabeling requiremengs, Congress recognreed that @ uniform, nanss sl
dpproucl e mend lebeling 25 essential to cascring consnmes undecsianding azd facilicaring
implomeniation by ndusesy, Al recsemicd in FOWA Gordasiee, opou eoaetimens, 1l anifocmie
prowisions in PRACA § 420500 took effect tnamediately and apaly weany curent cr futune st
ar Lagal menu nulrition [abeling requeivemen;, Foderal precmphon meant char skates and [ngalities
cannt eofusce any meono Inbeling requiremant tha iz "wot identical 10 the nadanal
raguineents. Tloy medans that siies and leciize may nol enforee theic ean meny lakeling
provvisice Lhat are cither srodcer inscope Cian the Fedecal lew (eop., eaome prstings ol nutr.so
infosczation atter thad croorics) o whaet are mors specitic in applicabon {o.g., reg.one paricnia:
oz sree, cooorfeantiast). This Emitaticn on stricand [ceal pove nrnents T3 mecessily [0 455008
actueveanent of the cosgrassienal inent of 3 astonally wiifocn set o meau labelice
LT TRTE Gty T £

W commnenc FDA, for acknowledging this tact, and vrgg the Aacnsy o czuse hay shares
and kwcahtss understand k2t any siale <r Jocal crenw nutaioo lubeling ceopuneancnk tmat is oo
idcancal to the requirements of 20 TLEAC § 3332 )090TE) (e i partic:lar goes Sucther than
whar will be ragticed vnder Fedoral Law cither in seope or specificity] is now ovcer phed.
Witlwut alfwmaive effous by FDA 0 edocate stare and Josa! jurisdiorions as 1o he scope of
preempicn, such juisdislions may contine 1o challenae indust . forsiong compiues o esslve

L



JIEsE IadEs SOt e L ensupe Ehat Uiere 15 ene coiferm federal standasd. TOA should
alse seek to preveol new juizdictions frem enlonsing menu labcling laws nes previaesly i locse,
whiem wionld factber dismat ananlery inplenentation of putonal regolvments el ceate
contfusion amang consumers. Cnnescessary court batlles aill only acd fe the costs of
immlezaemtation Toe oll these invsved and slow the proaress F tee restanms! indogly in
ponviding indovmalon to e publ,

Countracy to FIDA's Brafl Guicineg, wo Balicve tha statoe 320 ot peninis BDA B owghe
industry o moree Eorwa] witk o e inolesnentation of nene lobeZing befome o Fee!
peanlazice wplemgnting 20 1800 SR8 EHY s tsued. Rather, Canpress speoaifically tazked
IOa e develap and ceplemant reglations to “cerny aut™ che cequiremencs of thx law thioug: o
Salemakiap precess providng specific pasamctecs for contplianoe, inclodizg 2 oue - yeic
sonarsatsnt for issnance a0 o propaed vule ool quacerly cepnrs o Congress in prog nesy toweard
a inal mule, 21 LLSCT 303 g0 Hilx?, Uzlike the presmpticn o place onder PPACA §
4203700, e meno Jabeling mquisements or the ot s as ;::Zf—nxccu:ing Veriaa sigs feset
aipscli of the s@alote equird the establishmeat aF detiniticng and parametsrs ooogk noceo anil
coamzaenl nilemaking. This indicatss thay Cooiess, witle intecding tnmelisis preenphe
cifenr to prgvrn; jhe continued proliferagon of varying anl burdemsame restzurast noiting
labcling requirgmen:s roross the nation, dad not iplend to naedale tha imfsiey izplement 25
U500 4330gx 3 meaw labeling requircments weboanlly pricr ta FERA™s Tinsliaction of aa0le
extabdislong a tzoly aniforio cppeoach dordes the eauntry.

Toe aporoach mben in FOA S Diradt Guidpoce o5 cantrary o whin we believe was the
cangrissiiml alenl, ok well ai the eomns of stauce, ood woulld pesjudes e outeasms af te
relemaking. Mrrooveer, atempting W eegaiss national Zmplenentation of the FPACA § 12005
based 20 geseal statosacy language wirh guidance fzllowsd 2% o secand imalemenadizn in
accordanee with the Fadl rezoanion would be canfusing o o sustomsecs. A zleor exangle is
conzained in the PRGN Dhalt Guadanee docisat, Timpleimenanion por oo camplsiion of the
regulatory provess weuld prodocs inenoswuwenu boaods withai besl cnly portiol tounrsion, is
vianable menu iteoms would not ke labeled, Precitore impleznenteton sl akse paacs snusrmuss
and nnnmessary otk koriens nnocte indosbry, ssnecially franciaisces that operate small
brginceses  This massive ionolecrentntion effort should accur only naze, stter the mapance of
foo rules iodaroeatiag the require menis of PRACA 4§ 4505

Implemznnhong the menn labsling ceqamsment ina sngls process weh scfizient ime o
implseeneaticn s fully consisiont with how F124 has long regaand lebeling on packrged foods
For example, followiag paszig: of the Sutriton Lak<ling anl Edocation Acrat 9% LA
the mosl comprebensive ool labelizg efonn in fissry, FOA provided the packaged Tood
indusime witz o single offectve ale for cmplementaticn, nol a staggersd o phasedn scheduls
for difforene orovisiang. FIeaA nox thes approach becawse TR nzdsmtood the eoarmcns cos:
ENSICIAEE WA ICvising cvery food 1=hel, 2nd so ke agenmy mghttully mmace svary 220t Lo
tinimaee ol a0 Lhuousty @ single, cmifoom effsctive date, FDA routinecy tekas the siumne
rpprogch with more limited laheling chaogees, by allo@ing feold companies 12 oplement o nea
labeliag reqoireqncnt £t the nosc uniform fabelmg complianee date, whick goours nocs ewery ban
yeers, PERA shoald ke e vecy same dppecach wilh mend Iab<ling for restarants, as Ihe coss:
and implementativo chillsnges wssocicted wiko mean labelng ve a Jeast as conzelliog, S not
me w0 Tnthe rescanmnl selting, nol eely waald this rule afect hondeeds F thevsazds el ez



gslablizhrents, bul roany Jocitions would Be inseuzing this lapeling for the very s lime, and
the changes aitaat not el menus bu also wainig of meny thonsinds of restsorant wo. ke,
Accdingly, FDA should apply dhe s Jessons beazned over the decades with Cs pacsnged
ol Induzsiy in this iegard, by peowad ing asingie, vnifarn: efleet date, Tollowing the issuance 2l
tiral regulatons,

Hather thun attempliog o weplesoest FPACA § 42053 el exigols i . Tl
icgilacions. and ro e ealen: comain stats and local jurisdicizon continae o maintzin and enlonce
meze lubeling sequiemen’s identical & che requiicments of 21 UUS.0, §3430G)1(50H], wo e licy.
Al restauranss -- smcloding tlose chein resladiacts and sinnlae zabail food satabastunents e will
b subjret tov the fizal rule — should e the cpion wo chonse o oegister coder the bty
micod labeling prozeam wnder 21 CLSCL & 38500 0 HE o and Lo enest woeou libeling
rsguirements insuch Jurisdicnoas 1 geeerdl compiiance wizh 27 U500 832001510 H), During
thus imtenm peeisd, only volokiacy inpleaeniaioon showld 2ccer Z2rassiranis nol sehiscl o an
igeatical siete nr ook faar [fenployed mooassist iz sceh o voluntary, cuecon comnlianee, 2174
awdance providing aangril pasReelces for toplementation By cestawrants o jorisdizl.ons weith
ulznica. reyuaenenls woud be anpopriale,

IT. Specific Commotnls

FDA hog roqnesied specific comments on vasous isues associsted woth PRACA § 4205
tsplemearaticd. With the cxpepticn of issues (elating 10 vending machines, we hergy poovide
comrments on each rneiter calsed by FDA

Chain Belail Foed Eolablishroemts

s The Tvpes of Restaurants or Similar Retail Foed Extablishmencs aod the Nawove
of Their Foad Service Activities

Trie 1.5 reslourent and foodservice iadustey 12 lege. comples, aed fruamented. Tle
indushw hag Al difieron? segmenrs, izcludings three o gor geamgps: cocmereial; noncomzmerncial;
aced mElirary costrdrant seceloes. Cur restauranty awie natonal gnd regicnal chains, sany of
which are Sanchised, as well as thongands of indspandent establshmentz, O hese e
Lypes of restawrianis goriss the countey, et consls? of Col servioe cesteorans CFSRs™ anc

iadirod service =Atng placcs which ociode quick-service restavesnts O RA™ tefeleriag an
buliels; snack bars: non-alechol o boverage barg; anc karg ang 1wwarng,

ESExy, whern waiter oo wadress service i povideal, csee ly fealore o vasety of Deein
eoyrse ineess on the menn. Custemer preferenees dive sales cnd often result o tcanked-to-
arder™ or customized menn irems, preduct substagtions and vara g serving seees. EsRy incivde
catual dining (foll Lary, family dining Cimied bar) and fing dising ssabiissments 6o, (ing
dininy establishiments rely on a gredlsr range of supphers, wod clings neno Sems sedsonally (o
gvan daily), which cen pdd complogay. FSHs pqicallv heve cestrmary (hne not uniform
praviices in Lleoms o haw msny iters ase conveyed, method of prepazation snd service, wnd
L UImplin.

N



Plosr O5Rs are "Fst Frod” reslacrangs, rnt Lhe catepory acsg inelude: £zl 7 oad!
reslarans watch moy off diffarcor cheices at a sHEhy higher price acinl wishoul table
scryvine. L he Q8B markel includle: alwoot 200,00 cesaoracts, Seme may be lreestecsding or
leearcd inside other hudldings. Crmpanies may plice Xoskes, with lirmiiod aroae aeabeg, o tighe
spdees like aiipeils or train stabons, Mol Qs speoalize in main dish exlegorias, ielklivg
hamhurgess, sandwiches, chicer, prcealpas A, Meadcon ood, Asiar food ur siecks. Many
53 ofter side dishes, desserts and Severapes and seme clsa pravide breakfasr rems, caiadn s
aenus or counbe mesl pacesges. SRS sy ke arders o i stea men d bowds, e dijs.
theus, or take phore and cicling coders foo cusimee pex-uD aod delivery, Cesioers of QSRS
consnrme ahol A0 of fpod porckased ofEpaecibes.

Chain pestaucamts elso iy ok af structone aod gearraphic breadth, Some chaing
hawe: 20 or moore leeations all in g close proas omey, waith dae resolr that shipping cosss o ngw
weenu hoards are muodest. Ctaers have thoasands oF dozaticrs azmoss all 30 acates, which means
siippdzp wosls sle szniticant and the Jagistics <f ensuring coordinmed shipmeats, posticg azul
rhange-outs ass cinoplex tnd vapengive.

Chaan cestawants oilen opovals under frapchise rodels, which prssent cnigue chzlienges
Cor PPACA & 4205 uplementation. Some chain franchise carpanies ow all Lisir reslaurants,
while athars have extzonaye franc:ies ownershup. Wilthio thal shuctong, conbeegts 2opwce
car ok and franchise owmers vary wicely scearding 10 buaingss wodel  Foo exaple, menw
ocrds fud iesnus may B2 designed by the corpazate Sranchisce au soure2d aod produced by
lznebisees [ocally, noather rnoadels, e franshises baeys the ueno boards saad menos divee: [y
fzom the franchis o or noc 2 supplier g saopliert prescribed by the lvanchisor. Similarly, in
some franchise systems, fTaschisecs have flexibcliv o meke changes oo the stondad fana
beams ar menwy, and in othees, the frenchizssr enqools this aspect of the matmant with albsolue
digscrclion 1 a00ae lancines aveiers, the copacats frans hizer ooys fae e, weaile in oler
syslens 128 franchisees pay for meno-relaned soss.

ioartiin Feglalants create costom mann boards tor frene hisces to callse G nmgue
comeination of wens et 1he froekisee ofiers, Tuat lesst one inajzr chelz, each mesou Branmd
rrudl e maroally created Dy bamd, whick will odd el acothes ayer ol cozplexity azd cos: o rhe
irnpleme neatizo of calorie abeling. FDMA regolelions, implementation megnieme s and
enfiimement should secognize the varying canleal by franciisors sver franchisoe activities,
inchading 1he: fact that significant dilfzrences in meow of¥erings and proctices cale at Lhe
frianclisce lovel.

=1

FPACA applizgs to borh restanianeg and “sizwdlar reeail food esallishceans,™ ol Soes not
gefine which bozinesies will be congidened "simila velail toed establishments' and thos son’eo
e PPACA. As conbeaplard in FDA' s Draflt Goadance, we kelieve that “siaplur reeanl forc
siluhlishment:" shuld ke deliaed broacly 1o econmpiss Dusizesaes such o5 0O0 N, CE G101
QICCRTY SINrs, calcs, haxeries, chewoes, delis and grills Iocatcd in convoealonce $huzes, concessson
crands Jocated in stadiyms, and oher anvirepments whese food is sald B4 chas apecators. 5ol
1 broad Cefinition would prevent the anaeaalous ceaull in wiicl zmila food s labeled wak
sl informalion o ginig sontext bot oot aacther, and wonh mestan a level playing
Mzeod aming Cowml pureeyGre.
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s Cyprent Peactices within the Beslaorant or Sl e Relail Food Ts0a Belisfonnwent
with Respect to Standard and Mon-Standard Menn lems and the Use of Menusz
o hlanu Fiomrds.

Mg hefinting an indusery es doverze as thal deseribed aloves, chain ceslanianis o e
cunsarress with infoomation abeu! menu items inoa brcad crpay of formacs. Some chains produce
weritten papes ocire menus, soome paned weaus, some enly oacd 2lasie ez oweds, and
athers ive slectronic menu hoacds cnoa Her sersen mocitor, 5ime chacns ang g cockipagios af
i-down peslaoranls Wi & drive fum, some ate purely si-cows, and sane ae puiely deive B
Chhors are sedely delivery, othe:s ourely age-eur, and shie! ofbers o combimaiisg of e oo, Tl
oparaticn apd pegulztion of eacs Lype of ewlaurenl cost slways fake accozol of hontaboay
placcid oo coslauranis by virtue of Ipcal ordinencss asd recuineniends, sicn as zoning dmezions
an ezl Boagds

FPACHA dafines "™ ar “menl bourds™ as e praniey perlivn g of tE& resratrant or
other simuelar retall Tooed establishicent oo which s consscer makes an onder selecion'” 21
LB § 3430l il jeniphasis added). As nated, difllerenl pestai,als aee vagous grimary
aesins of costrmualcating swith conswmers, For exampie. & rstaciaal thar sells piaea fio do ey
L1 cEcry-oul ey oot sk with itz cunstomces primacaly By means of & websilz, whiie
corsumers maling ary casual SN 1estmuranl everaislmingly ke sressiug Jecizions huased on
un ir-store mend. FIAS Dot Guidance ocsctly inlerpoots the plam eens el me satioe,
lgnorng toe terms ozt andd primacy™ 4o dlterapl WG reguine aulrition infonimabion o muliple
menus aad meen bogcds. T requine a pizea doliveryfearmy-on o provide caloric §2550nahon o
in=stooe et hoands, whizh ace exbicmely expansive and razcly vtilzedd 9% Consuoers, o
casnal dining restaurinl e provide caotie inlormativn on delvecy neaos -- neither of ahack ae
“the primary weting™ for consumer seleciions in cace setling — woald Lipose b usdoe anrl
vilzaful biecden on those geslwirants. “The primary writing”™ elesrly meqne ons e or men
hoard, and FOA sheuld cladly that scalaueams oey law fully desienace oos resno o meso e
as ils Upriery wriling™ witl looeling of other mends o nosnu boords permmitled oo wosontlary
wesis. MO shonld alan acknrwdede sl many resraocanes oae promotonal cooberial (ra
raartop pents) o acverlise apocisl items or deels, and such matsnals do nod consliocte “eenes”
o "menn boards” withia the scope of PRACA § 4205,

Uirvve-thnz menuy presient serlivular chillecges, PPACA requines restavranty uying drove-
tara menn beards s their primery wating 15 st caorics on tense beands, 21 US04
A3t S HIO Y As aoied, in some jorisdiciiny the size of d:ve-thirn coceu boosds -- a7d
therefiere Te amwount of weailsble spase an theny -- i3 Emiced by Joca! 2ooug ordingsioes, Sorie
state and local jursdiclions, such a8 Peegwe Y City, have addoessed this 1ssee @5 pad 2y
allmaing the use of stenzhians Tor prescding calorie informatian o drive-theu arcas and similir
sCIIREs, See MY, Heaus Code § 81.500)03), However, the use of ssanchions alsa iogoires
availaae real exlete gnd 7zks vonning afous of wosal wonizg sequlplions A g cesolt, olier
Jurisdictions, socl as Coulifeenia, Bave peciitizd jestaomaats (o ehaose o vdziery of methods of
poviling outrition mformatiin ab drive-rzen aegas, includ:ng magegg che inlormaticn availphblz
Opan Joquest, See Ca! Healh & Satery Code § 1140924(c)(41  In order ro avieid oposing o
sndie purden o some sestausdnts, FORA wegnlaticns aod enforcament descretion shouul
FeCAnIEe varkias oplicns far Joacnisang ifoonteion o s setloags, [oone cage saocld the
pruclical confeguents o caloriz dizelos o reguirements on dsove-thne nmeno aherds he e oe facte

?



restrizlinen Jdue to space loitaticns] on the nwrber or vaeiety o me s e el weold
wherwise be offered by the restauraz! onosesh mena Boacds,

The applivation cf PRPACS § 42005 12 chain rerald oo 2stablishmesnls wies drtves in pas
[ cemmesg onal ECoEnriieg L s0es Chairs widely ofZar standacd menc Sems sorass t full
sompe SF their aperalions. FDA should aleo rasernize thal in serliin cakes o Kgie 0 rarl o
warkel arga "0 a restanann chain may decide o serve g tecel or seasonal itgm Thae finel rale
soomaled elarily ot st wens ae ol subjeet o PPACA: plovizions ratased o Smied-tese ur
les-murs el Wems; cettesr they aee 00 "stancod ey inems'' ndi suject L Peac s & 4205
[ebwelimg require menty.

Frovviding nutritaon inforemaliean 207 Ceitiin cusbon igine (&5, cuslonn heveragest can he
parcicularly bagdenseme, aad such custorn M tems are apl stacdurd ey jtenas sobjest o
s requircments. Bar stiencardized bewerazes. such as colice, orengc juice, oo, FOua showldd
allirae bor 2oL seguire o standicd E1R0l06UIE pin Do,

+  Current Freactices with Eespect o the Format and Manner of Nulcienl Cooleod
Drisclosures Concelnine Food 1tems thal Appear on Betai] Tood Secvice Yenus or
Wlenu Roards

Same cludn cestaceands oot nnly proside weitten swtrient iafoomaiion o custormes, axd
the vse ol printed brochores, sall posterz. and websives we cozeey s information bes e creased
oves the yesrs, Hused upon thal experience, we belipve FDA™ Draft Goldanoe s cod oy
peescniplive and burdeasane aich respect 12 250 sirg, plazemant and 220y Syuiiemects

upum veguest stnement. As Treosd b e Dralt Guidaace, These declarations wonls
stumilrantly chinge e Jouk of tmezos, cootedisg oot atbse eeseclal icformatnn ard alfring Cas
migae cxpression Al the srand wleatzey of the coain ceskaeran:, Instead, B0A repalalion. shosld
permi; signifivant flessnlite 1o schisving desclseces thal mees the seaitore ceqoire monts

¢ Cuonsiderations in the Disclosure of Calurie Conleol Information for Food Sald at a
Sulad Bur, Buller Line, Caleerio Line, o Similar Self-Secvice Facility, and for Self-
Serviee Beverages or Eoud Thal Ts oo Display

SelF-Service Itemis (salad Bar, Butfet Line, Erc): 2any cham reslanzanns offer salad
hars wr gther calersriz-siyle service options, whers the conaumer may se;cct not only (ke fons b
ar sl will consume, bug also the amounc ot Char foed Uiz makes cffocve cuwition labeling
el eeas se The dweoel of Aotz 5 depeodent oo the side of garving selecied Dy he
consumer. Furtheas it is daffeolt e convey oateitics informadiio i sellserven sefiing 'noa
conctss and easly noderslandanle manms withocl clotterzag ar alesaly crowded space.
Ar:r:n::nj‘.n;_.{]}', due wethese challenges aind the [acl that copsaoces can Sonopa | tho. oo NN
sives effectmvely in self-servioe getogs, the FDA sEolc allpaw ruicition infamatian tor seli-
cervice Food in a flexible maener, soch 28 vin 2 LTandoor or placerd Weo nawe alse tha! these
fandz we nor selyjact o the atligalion wopravide addiceoal cobdtion ioformilion inoweikng o
TLCELMCS On FEiLest.
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Relf-Service Beversges: duny chosd restauranes inclure scl7 s2rvice Tonrages as
cplivos Dal wudy be adeoed with Tood ems o comblastion meats. deomeny cazes, e consame:
pEN W tens i ou mnenu boerd, thesn ploces oo orden a0 caghen ann paiys, end shee rills v s
w ber bevcrage. We heleve laheling of beveripe calorie corignt ouw the pamacy izeng o e
bl writing i approoriase, inclaciag fop self-service beverages, and nnt whers sack beverages
rany be Dilled by the consomse.

v [xswoes Lo be Considered in Developing a Suceloct Statement About & S uiraesbed
Draily Caloric Inlake that 15 Regquired to Appear on Fenus and ddeon Boands

FrACA coyuiies "p ausoonel slatenwent coneerning sugsesed det|w calas eoogake ., o
gname the puklic b understard, i e corsesn of o wotal daily dlor, (he sianddicanss of e
nuotribion isformatiac el 3% peevided en the mens See § 21 TLEC0E 540020 H G Dk,
We e Thit this iz nat 1he only staternent rsquired by the federal lew: PPACA 250 reqoirgs 3
“pramirnent, clear and censpiouold” siErezient regarding e avacabality of ooteton infoene ez,
See 3l LS8 243 (mH . Turhermuore, sninceasing nnmber of state: and Jocelcics arg
teyuiling 1estaurn s to lisy orfer disclaimeTs a1d noloes on wesus, 5o a8 alleree: disciosares
12 light <1 the nouoling ntather of eguied statesentz, FOA shoold consider the vecy limited
space availeble o menos and mecd boards, acd e weoporloncs S cansormens of nther e
inferpiation, Epecitically, toosreid requiring resbaorazts with amited men gpace wode. Lhat
SpaGE wit leoginy stasements thet opy nel b undersiond or easily viewed wnde s rhe lest ¢t
circumatances, FDA should keep the ceguired statcnents bricf, reqairg chem only o one page o
the rmenz o ane panel of e meno beand, aod alloes esiad: ans o combine then wis ohe:
required stitecienls o desc loseres.

I sorme cases mesd soece DE avdilalie Toe addilional iofovmation, Consequenily, FOA
shonld mave clesr that additiznal womntaey diselaomees aee peemitked Lo the exlent ey do 2ol
wbatree with reguired information, gach as 2 stacemeat thal acinal —wkctkigoa] contept in Pems
Ay wary feonn geelared wslues doe o factors sech ws vacistion i ingredignrs aad portion siae, @
flexilhie approach no sesh slawments will allew restavcints to steiks the approproats balance
hetwectt comunicating le veguired afermation acd maiolaunog the ceadul=3ey G mecs,

w  Methods Belated to Presentation of Nnirlent Content (Ranpes, Averapes, or
other Methods) for Standand Menu Liems that Comne in Different Flavors,
Varieties, or Combinativns Dol which are Listed a5 o Sinple Meno Theo, soch 25
Saft Drinks, Ice Cream, Pizza, Etg., or Combination Meals Sugh as Children's
Comlrnation Meals,

FPACA requices TFOA to estahlish standards fur “tete nnnmng and duscleszy the aotrient
costent tor standatd menm rems teal ceme indiffecen? tlavoms, verietics, or gorebinasions, b
whicl aee lizsted a5 a single mnenn itea, such as szfrdripks, e oreans, ozzs, Jouphauts, a1
crmbination: meals, theocah means detelmticad by the FDA, ineluding rances. avdiages, or ot
methies. 2] (LR § 243000, The teatment ol convanation meg.s, Lavors ancd
varieties hns bern a tecurring coocren for cesiancants sttemping to comply with state and local
e Jabeling laws, Different reztaurn; chéing (o waciows chollenzas related o comkinaicn
iteanre Su e Jactons such 48 ieherent costcamzation 2F c2rau neou itmns or leege Ll gh-law
manges of available combinatiens thal are of hiontad utility 13 consoroges (e, 05 - 2800



calaries). To ensure deat cstauants can hoth eanply with PRACA and effecrively comnrimciite
nformanon 1o consumers, FLA skoold provide esstawcents w2h varieue 2ptiney Irespoesenting
aulrigms G cozbingsizn and varicry ittmas, such as allowing reatawcrins o kel The codogic: of
cach crinponent @ vorbinaticn maal, provids 3 cepuesentatiiee set of coonbinatzons with
associacn calene Intarmnacine, or Flt:'-.'i:f: £ range, mediad ar average. a1 SEXHITIC, SULLIMCTS
10 pivicis eileniasts may Lanetin from progise putriten mfoermation on the carvg, sancord piice
Bui.ds el they anlse by niune Toom e websile (se, Yeazie Fiea, Delase P, s, acii
furthes Lzformaticn and enstompeatics ppiens coald be provided in meee deajlsd - ueidion
broaczun:s.

Binnlwly, inackieving complianes with reapeat 1o food intesded (o gerve naltiples shesrs,
we Delleve that Listing calodes "as 287 o 2 ccasonable per zecving declacalion oo inziLi-sereone
items iz & workahle approsch snd e coemon by alluwed o memy stales azl bealities weeh sz
toeling onckaances. BI3A should ool atleropl to specifically defiae servaap sives for e
eIt icity of estaucaen foods, sot shoold allow <eeibility for restaurants w defing easanshle
por servlp daciardbon: o Use 2xisting Yrelsrance amsunt coalrmirily cansuzel™ (RACT:
Aesignatiuas (o serving sive woen avleble.

v Factors o Consider With Bespect to Ietermining YWhat Ioods or Categories of
Vouds Might be Exernpet frovy the Meow Labeling Beywireomends Becausa, o,
They are Candiments and {ither Itoms Placed gn Tables or Conaters for
{reneral Use; Daily Specials. Temporary Menw lems, or Cosfom {)eders; or
OLher Fiwod Thal Ts Fart of o Customery Macked Toest

FPA0 A states 1hat it dozy nit apply to(and tkus labeling s onot reqoice Se? itgns thal
aze oot Listed on che wanu or meaw boards (zuch ag eondimesns and sther ems placed oo the
rable or connter for eenecal use) | .. Jadly sPesia, BwOrary W0en0 (RIS Gppeazd on e snu
for e Laan B0 dives pes canlar year, oo clistow dodess; L Lo Sack they Teod that s part et a
Customery marksl st appeacing on ths mew e ess s 90 days, under Lhe fsome sl
ronditions ostablizhed by the [FD2AL" 20 T2EC, § 343008 CHDOVED a0 )-(ne) . W medjeve E50
exarnpron for day specials aod rems non Osted on mecns 2 baards s clean, and should be
cudifed inoeegolatioons.

Wik respost [0 cxcmyizos for emparary mena ems and mircct eats, FDA shaoid
recounize (hal restauraats: have higlly individvaliced practices: ielatee 12 soch hodied- e
odferings. DT eaarophe, soume eessaaraats epicslly hegion g el in seveca. restazeants inoa repios,
thea 10 warrazied by the il Lesy), eXpand e st i oa larger Set ol restaarents, anid then
imgain, if warranizl) offer an iter system-aide. Oilker eedlaurenly test items fost in ope
BREALCANT oL Jeeicn, then in anachcs, and then {if warrpniods affer the ilem sysicr wide, 3l
oliers adopn custoiiZed plas o an item-hy item bosis. Bloteover, "est” e ey ofizn
evulve over the course of & e et s, based Qe cazsomer praleaences (e, Jhe el of the
test]. Rlogivedl Geslss iy sgmibeantly wdpact the inilation o edpassion ol merker sy, Thos,
ElXA should adopt & flexible eegulatioo that takes st account the vanahic and itorative nglnrg of
ITRTEE- g 1lii

Given the diffioclics gsscciated with providig rest or varanse iten wforoalian
nationd by (which 32 Cortain cazes wonld actually wesult i c2nsozaer Oy steaton due w the

|2



appearinee o menss or oo bowrds of tes S woiet they do ool 2 Zact heve laeal aceess),
w2 FDUA o adope 0a aoproach in which leslar variczee dtems il are sold 52oenly 209 o §

chain zre not comsidlered Ystandad meno ems.” Cilenic mfzrmedzo for such ibens could Le
prowided in writing wosh othes ouhiuen mioncalicon.

The nature of the 1esta_rant business clso diclabes chan fram tice-1a- Lo the caziposion
of & mant item may eqsnge dering o meno ey le doe oo, B eXample, mprreliend clusmes ol ke
supp-ler level, ngredient saortages, or pradues fecalls, 1asuch eases, oy changes that alfect i
mioroating prexsided on e mwne should B2 peentitree B e omads duriog the eest sgulie nenu
cycle, dng b e cxpense involved in reprintizyg menus s cSdifying menu baads. EBor examplz,
ahzent a flaaille jegulatory appreach, i s supplics charges an ingredicnt znd anot=er supolize is
unevanluble {zod ta0s Cie iputs 0 & peoduer changs far easens bevond a tezlouant™s conluol)
reslauran|s pight se faced witl wncurnng o Jasae expense to alisr mena Fards o repoist vensy
for the sake o @ smnll and Loensry vanante Oon one eena ilen. U avoul this scenaro, i
flomibla cegulales v opproack that acecunts tor business cycoes and contingeneics (s cntical, In
th1s wesnasig, tor earpie, e e Shoold wol be consideaed o standard e e §7boel
nutriticm lgbeling, or regisurants should be afvmded a grees penod uncil the nest menn cwcle 1o
mrdate enas 19 contorm e suppher cTanges and imgrodiend shortrgos.

Weith respost 10 “crendimests and wrher iems placed on Lhe 12hle op crazler for geneeal
use™, this moenarion fhonld e applied in o) macnos ther accemnmodates the diveetily of preelices
1z Lhoe estacent indusicy. Foo exasae, the same condimenlt hat 16 poaced oo the taae I
general wie in one rextaurant, alliseing Lo guest o use ws much pras lole ey drsired, may be
gorve 6o camckin ar small howl on the entrde plale 1 wnobSer reataurenl, alsn filowssg e
BUCST 10 et 05 cwlel or as Late 26 casired. Bach cestoacnnes sacold have tlexibilicy =ol B add the
nociisul inferation tos t1an condiment oe Sloping saucs 10 tha nuisent Yooses o the disih,

«  luformation Abcut the Size of Chain Hedril Food Establishmenis

Adnared, she cumDer of chain vestaurant Incatons covered by PPACA & 4202 s
esticieled ar 250,000 = 273,000.° However, dis munbe iclodes ooly clain restcurant
EOrOaies operating 20 or moes locatioos oedler e saee tmde neee, wend dees nolsckile
“similar setan food sgranlishrients” encompussed by Lhe slatute bul 35wt undetingd Sy
Iegnation, Therefors, the potenlial unjverse of coverned entities i3 much larger teEn our
ceuinated 250 0000 - 275 0K chdic iesleurants, borecver, the stalote provide=s 2 maechazism Tor
restanrants w0 valentacily rpi-in o ocreccage, waics could potenliallv enlarge the rumhbe: af
covrizd critiiics hy several buncred thousend.

Commereial cestavrante o the T8 pomber over 350,000 restaneents, aad <he el _stry is
far from monslithiz, The industey (s comprised of spme of the largest camnsanies 2n e ooty
ang alac of thovsands cf srdll indspeedan ovncrs, with accan diveszity in Dosisess podals,
Louga cotpanies may have ot corporane aod frinchizee owned aoces, aoud Conpanies may

? Clain Slae Guide Dalabase of Chain Restaa e Crperarces, Augescd, 20N, See Arachnon: A
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msue Frapehiscs For o inddeednal stooe or @ peographics. markel, Soxe Trenchise c-nns Save
srnall, indepesndent oszalors wilh ooly one o lwo lezatione:, O:hers have Sanchisces wilit
Auncreds of Inculinna soooss niany staies, Assadiogly, PRPACTA § 4203 wrill aifect oukineizes
varylzng I1om relazively small chairs, o *mam and pep” rwners anc franch:se Gpearos, (o scms
af 1he counley s largest companiga. Thess vaatians affect Saclars sush 0z eoanomses of sealc,
aoaply cning and mezn oy, dnd cin Bave L mapar irmpact on Sow feod, mems 2od mtmtion
imlarcoatzon aoe provided (000§ mers.

o Inforation Abour the fMomber of Wetail Food Bstablishments That My Chooze
Volonlarily Lo Be Sufsject to Section 4205

Ay has peon menlioned previousiy, the restaocant incusiey 1% very diverse. 'The caboe
Faodaervics incustey in the UL, {inclading all sypes of vonues azd instiomtianal seltags? incovdos
socoe <43 000 lacabons, with move than 705 of such calallisomenls having juso ows ool Some
restanrants and restburact companies haee Dees proeiding nacioeo infoeradion U their goesis
far weas and, with che adaghion of a Oexible elessl standzrd, well likaly chaose ta palicipate v
il [or cihecs, the bozden oesented will Beoa entical Factor, ad 1he willicznces to walozbul oy
panticipate in lebeling will ou detenmined by the fexabiding of ik federal slindand.

+ Foacturs to Considet ¥irln Kespect to Availabiliy and Use of Spuce on Yenos
ared Meno Boareds

Az acled, the availaliliy af space oromenp and mcoe Beaces 33 exleamely Jnnivsd, a2
menus play malliple weles in conunwnizaline SLfarmaticn o caesamers. I cgtain scenaros,
such g dive theos, Jocol veqeisemenls such as sorizg laws may fuither ol availebls space.
Cnnteary o Ui Tralt Guinkioee, FIA 2hould recaenioe il the calsre infrrmatien azd olzsr
required sleleinents can signileanlly iopact the rzadabidity of menos and mesn boards. Thos,
cestoracants shoald be provided with Fexibilaty in prosenting celenc inforgintion in wavs hat
saiafy the “"clear and fanspicvoes™ and “zdjacent o the nace 2f the azedac? oo i
recuimemgnl, withou el fonl or S52c spociticmions. Fraeame 2t cegarding ciloris inteke a:d
availukility of uther netrition infermaticn sheold be socciesl end regquaread oaly ones o He
GTemary e or men Bodnd.

Determination af Catnnic Content of Toeods Offered by Chain Retsil Food Establisloments

We melieve the statnoory “reasonille basiz" standand for ieataurant mieow item nosrest
declorations eeflects the npoatant dizferesses bereen U packagzd Tood and hand-preparidic.
restaurint ndostriss, Whele maay chiin restburants have slandecd ingredieaty and preperalinz
technizues. anyone whe has caten w1 o chain peslaocant recognizes thal the spezifie propazol on
call and dacs vary from expericnse e expericnee. 3ome chains have as many as 300,000
restaurant level cruployees acrsss their ranchised and company eaiucins, god mslearanls i
ceg OISR secton mdd have aver T00% aoowal Tooaver aong seaplovess. Tas indnaire faees e
challenge of training culaons of scepleyees el vear in Low i lunclion in e pesiancants,
inglading but by ro megay limiled b how 1o hanl prepare cop prodaces consisent with chain
slendasds,. While cluin eostaovanta §Uive (o produds 4 consislen Casline experiznces inois
Mol and atler 2spects of our operatizog, e specdc prod o ony castamer repgives will vasy.
That may be o Tunctien of the soecific emploves’s traieing, ke capecience wod gkill in
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propacing the prodnct, the care withowlnel they medsure oo ingrzdiean, how bosy the ressarent -
b & pactizalar cime, and otoer factors, ven QSR pooducs am buzi-made in el cestaocact, so
thes = pscessarily signifieart varialion within individnal produact preparalions. Indecd, frotors
such ms Lthe pvpe of egoipmant availaboe i i grvco Leoation Ox 2, fias ericls vaeads begilas] o,
intraduce sjgnibicant variation o Lood een nodrisnt cootenl. FOA appeoech e the reesonehbla
Lasis™ slandazd. ;und oz of enfarcement discsebion in nutrizn? doclarabons, must foesgros rssge
realilies.

Implementation apd Enforoeiment

v  Information Aboul lwplementabon, Including Informatics Aol Options for
Inspection and Enfoccement

For moany esmarants, nriton laneiize will invoove & seep lodmisg euive shd will
vy (e Wwoincer soberaaioal costs wothe Toom of cdusation, plavutog 2008 execlinion.
Labeling will requics restauructs ta unoerstand The Doal regelationg and gudanee sucd e FLRA
aevd the mpplicalion 2o theln warions menu oFfgor g, ane b pireitiana] conteat of 1helr products:
cesign and produce meoos and meod boads Coslnding bodcds S drive-thies); ship acd aestall
menus, meng doerds and wiiiten ootanesad nfumation aviilable oo reguest wam stalf in
reprements And maistenancs al diselosune malerials, prodoct preparation gnd of2er factors; ood
continuously update and waintain appeapeiabe dcarmealion on theie peedoctz *uch of Zie
peslau EsIl-Jeve. work feres i ur Lo ents y-level, and ey complisonce with ceno Laheling
requiremenis wisl tnwalve an snocmens trainicg and implemectagicn cfforn Even for cha. 1s tha
have lzng provided nurition infnmation, the challenges assacined wilh camplving with a
single, unifozm puto sl mandate w il requoire the devodion of significen! resounoes.

Aocasdingly, Az wis B3 prachce with respert o Lhe im]'llcnmn[.'nic-n ol netntian Libeling
on packiaged foods, we Relieve FIBA should jequirg only ons implensialion of a0 LELeling
afer the. izswaace oL Toal cesulations, aad allow s mezningful pesiod -- e not leis than one
wear afer cewulaticng are NoCized - Tor meslaorasns oo sicoila retadl food esteblislczents i
urplernent the linal rele pooor o eny xR enforceinect el these provisions. Concurerily, the
Apency skeuld provide Qd:A and other guidance matenials, cemeece workshops oo cnmplansa,
and bl other stepe 0 assst indusiry in achicving complianee with 1he fical :ule. FDA shoule
alsa Adapt o reastoasle anproand to cofacement 2F mena lakeling, nworparaung cpoc uciles
for trwndmg, nlarmal aclces, and axpedied dispure cesolution, tn recepnitian ct the fact thal
unifurm complunce st restanrant locatiens across the cooniny will be difficult o oachicvs

¢ Information Ahool Inspection and Eafireement Mechanizms in 51ae andl Local
Mulritign T.ahe]ing Programs

We helieve 111 wapurant o <nsue that stare and local juci=diciony allemaunge w anforas
Lwes that ace udemticel o PFACA tequiemes da 50 ina udfamm wavy tkal cespeces the
Jadgments made by Cenpresg in Cecaing the statate, as well as AT iotecpreaticns sdoplad
trougk nulemaking and pwidenoe, Az PPACA § 41205 is implemented, FDA shocld poovide
gotdanee and raiig w staee and lecal jonsdictions weusore thel such enbbieg da i ademp ro
ot varwing wztepretativns of federa] requircreenly which watld be peecmotcd vuder the
feceral Low.
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MUCR and the Banona: Festucrant Asaocidlion anprecizie thes appeteaity 1o poovion
comntents on FDA'S implementation o PEACS § <205, We liak corwssd boownrkizz with (he
Areucy 10 Wplemecat the Low in g manner 1hal sencflls consumers, respacls D cealies ol o
complex chiin nestaurant indostey, and schisees the mpiemeciation of @ unizors nainnal

anproEch 15 A ladeling reguireiments.

W sl he Swppy o provide 2sone nforeation regerding any aspest of those

COIE LS.
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sationzl Council of Ghain Resta.arams
225 T Sireet, B

Loieq0Q

Washegten, DG 20004

Aagustd, 2310
Diear b= Wi san:

Pucagsnt ko ayr d'zouszion regardirg Sectinn 205 of = Patien: Proection ard Affordable Care set ol
211G and 15 men g labahng reguiremenss 1es chain resteurant cperators, | am prowcing voa with
[nfannakean desived i Chan Stare Guidess Calabase of Chen Rasla crant Opesaboss,

A oy dre s, Chinn Slone Goode nas beon o the besecss of Sollectie g eed gissiming ling
infarmation akout retail and foodsacvice coaratars sirce 1526 Cur current £-air seslaura -l da‘aoasa
corsins information for mers Lhan 6,400 cocmpanies - the United Slales thas cpamle bwo or more
koatone, |rfarmaticn is compiled using our in-hous= cal. center, and each comoany is consoletely

o Pelated atleogt ongs 5 pear

The pritefia used to dalermine & riwnber of coT vanies and katal lucations that may ke affectsd by the
n=v menc lzbelirg reguiremenls inchide cocmpanies Peadcuantarsd in b-e Lnied States that cperatz &
minimuen af 20 restaurants cperalng as a s.ngular concap. Analysis of the CEG dalsbasa rawes's 590
cormpanies coerating just ower 208 GO0 locations woildwide that Tall wittin nesc paraSaberns.

It snauld Be roted that perhaps as many a= 52,200 of tha 1cla’ lccslons may be situates cobsid: the LLE.
hordars. McConad's, Schway. and Yurn! 3rands all save sub=la-lal numbers of inber - atiana’
restmuranss, The mocst recent information availz=ble reveals thal thuse three comasnies have
approirately 45,500 focations in Forelgn countries, mosl of whas are apersied by franchisees. Chrer
gl rank chalns sush as Chil's, Appkbes’s, Ruby Tugsday, Hooer's, Poasayas Lo.isiana wikcher,

Con ra'a Pizza, and Pasa Jahins Pizea alsc have intarmEtio- al operuticss, L.t eof al he same 2wels a5
lhe firel hhen cited akove.

Il shoulz aiso oe notad thal Lhe Tollctd g Lypees of Sosiress are natinged in e abaee 1Al

- Comgzanias ek iraachlse o cf thelr restagranss fros anotrer ent 5y, altangg b their locatians are
aczal bd feo 0t frRnehisors tatal,

- Muli-crincept cperators thal have 20 or mere lecatic s u-ser mulbple trade wa—es. %ang of
wihich otz s 20,

v Coimparies n@acqualiorec Nanother coudry Db epolaling restaurants ke LLLE

- Sompanies sust & hatzl'matel apersiers, on-sitefcentract feaders (spods venuas prisons,
busress and Ingustilal ca’etenas, hosptalsd, mevie neesras, howl:ng a. ey3. book stores,
CANVE NENCE SLres grocery 2ores, scheok anc universitas, and many cher ypeas of
ncaladd'c ~al fncldsendice operatiang thatl rmay have 20 or more lecshons.

Thare gne no definiive nembes 3w @k regard ayg e rarber o iocatieas shal caug ne afested if the
ahbovo-malad exclusicr s wune [ ke ncluced. | o example Tt Hedons s a Canatian-nasad putli;
company which al year ¢nd cperaled 563 resiourants by tre U S Danggins ranchise: 20 B has ~oarly
200 5 lucationd . Movie thest aperato AMEC Ertertacsrent has slincs; 400 theatre mamplexes, a4
ANF Bradi-g Contors vans mare than 305 :-m'.'ling alleys. Daz=nd. 19 an how the law is nleroreted andsor

Chaun Sterg Guide LLE, 3922 Coconat Palm Drive, Tampa, FL 33610
P: 30052570200 F- £13 627 BHA3
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Iid-rmluce Nuibcsarwarh

wivew. chainstarsguide.cam

arfoced, grocery 514 conven'ence =iones with on-sila foodscovice may be sub’ect 'o recu alion, Aafesting
poterbally tens of thaasards of additionz] acalions. The 2533 Delabase of Convenience Store Localos
cument’y includes neary 120,000 suoh stores inthe U.5.. many of which arz providing ready-to-eas food
ard nevarages o Ihasir casicers.

Wh2a Chan 30re Guide does nct 250 e incluce she endre ueesarse of all restau sant epersbors i te
LIS, thit Coserata 200 ar ncee Qcbang, we are confdent Gt o dafabaes cowers st leasl OC Y% of bie
e -[anchisees of this sice.

JFyou have additio -al questions or d=la needs, pease do not hes.dase b contack me

finda P, Hefman

Linds I*. Helmrn, Ser or Editcr
Chaln Stare Guide

Chain Stures Guide LS, 2922 Cocanut Palim Orive, Tampa, FL 33619
P: EOO-B2F-0222 F- B13-£27-5BR3
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VARIABLE MEMLY ITEMS

“ariabla rnenu ilems are menutems reaprasented by A single price point ar comnan size, o wlorh
ciffer by flawnr, componens, Wwepmngs nr method of preparatian, baemplesmcluae, but are act hmitec
to: a medium 3-tupping pizza "or which crusts and teppings ara variable; a 10-pies= orde af rhicoen for
which a choice of light/dark rmeat, aswell as rooking rmcthod, are vanablo; o Crearm auncees and
shigkes for weh chome i wandies, toppmgs ar base ice cream Havors aee wariakde: burgers farwhich
topnings or protein choee are variable; ard omelets, for which ingredients and toppings are vanabty

SLrhiterss should be subyect to raloria disclosure as o aally prepared and offered far salo; or an che
bosiz uf o Custamary dicmiar af glhe rmeng e e e, g shee of pe o pizes); ur by declarng the number
of servings ‘n *he menu item and the number o calories per serding [e.g., family-style lasagn e serves
Towr, A0 calories par servingh

Calones for variable meny itenis snopld be dise gzed or the prirmary wr bieg glilizing ane of e fellos ng
mlhpoods:

= Provice an average oo range, for each size or poce poont 21 Shae vanable menuo wem oo
lhe prmary writing, adjecent to the variable manuo item. If "averages™ are the rhosen
method, the term “avg Cal” rust be stated an the rean adjacent w0 the average
e CRaratinn:

nr

o rataree labed tie favors, CImponenls ur Wppines thal make up that variable menu itam
eleewhers an the primdry wriling:

oar

= Desplay eme calorie ameunlon IR pomary woting (o7 0% pre-set “budd” of the variahle
man.i item. 1f the restaurant ar simiar retal fooagd establ shment (537 L) selectks thas
apbun, 1 mgsh neicale on the preeary seeiting wlnch Do That calarie count represerts,
For esample, by indicaling "eofore cownis are bosed on the pictured teres”, nrifthe
item is mot portured, the calane disclosure mast have a tast lahel vadicating Lae product
represerbed. The reslawrant or SREE must then calune label the additioral cptinns
avarlable for the vanable me-uiten in aspparate writing fexamples inclode, bob are ot
breoed to; an electromc kiask, o autr-tion brochure, o reenu addencum, a autntion
poster ar anling nutrition application) available betore ar at the pamt af sale.

s Yanable mene merms should be dsbingosked rom “costom croers,” which are prapared in a
spatrhiv manner fer anind widudl consureer such that the restaurant or SRCE muck deviate from
it standard praparation ol amenpatant. Custorm aedors gereally ipeclee romoving iepredients
cradcing irgredients that are not listed on the meru or menu board &5 optiors












Combination Meal Menu Items

= "Combinaticn Meols" ore comprised of two or maore fogd or beverage fems burkhed e one
meru item at spesified pricing dexamples nclude: Burger + Fries + Soft Drink; or Appetizer |
Emiréo = [hossert].

+ Combinatran Meals may be "Fiked” je.E., 8 tormbiration of spoecilic entree. spegific side ttem|s|
a-ul saeoibic dek] or “earable” where ane or more food or beyverage tams bave vanability n
flavar, compenants, toppings, ur method of prepesration (2.8, o Larmbinaticn eferirg mare than
wne chice of entrée or suida kem|s] nrdrink). Both Msed and Variable Combinatinn Meals may
be offered .n muitiple siees 8t curresspanding priocs

& QDisglosure of calgries af Combinatign Meals shauld be based on the Cambinatian Meal
as b is wrually prepared and offered far sale [e.g., Scrambled Egas + Home Fries +
Coffee]. 1t a Combination Meal allows For multiple servings, calories may be disclosed
on the hasis of the custamary divisian af the menu item; or by declaring the number of
serVIngs m the menu nerm and calorics per serving fo.g . Fantily-3tyle Lasagna + Tossed
Salad + Garlic Bread, serves 4).

4« If the prikarg writing Lists a Fixed Combination Meal (=2.g.. a comb'nation at spacific entres,
spocilic side ilam|s] and spocific drnk), the restaurant may:

&, Provide total ©alories for the Fixed Combination Meal adjacent fa the
maal an the primary wrtirg. QR

B. Pravide calories Tor each smeno itermy of the Fised Combinagtion Beal
clsewhere on the primary writing,

o M abwed Combmation hMeal is available in multiple sizes, calories may he
previded on tne primary writing for each size when a price is alsa provided far
each size. I a Faed Combination BMeal s available in moltiple sizes, but only ane
zige ot meal and one price i3 provided, while the ather sizejs) are available via an
“upsize ar downsize” rmessage and pricing adjustrment, calaries “or the Fied
Carnbunation Meal Moy be declased adgacent to the meal wnile the calorie
adjustment associated with the “upsizre or downsire” action may be pravided
adjacent ta the “upsice ar dawnsize” messaps and pricing.

* If the prirnary wriling 1s1s o Variable Combination Meal [e g 2 Combimabon Meal offenng mere
than gne cheice nf antrée ar side tamys]l nr dr'ek), the rastaurant rmay:

N Provide calories as a range reflecting tha lowast and highest toral meal
calor e comtent among the variations available, OR

E. Prowide a median averape if the calones tor all variations wethan the
variable Combinatior Meal are withip 20%: of the median calorie value, It
this iy the thosen method, the term “Avg Cal™ must be stated gn the
prirary wrting adgacent tothe calore disclosure. OF






C. Pravide calore information far each iberm of Lhe variable Combimaton
teal elsewherg on the primary writing QR

0. Prawvide the catories an Lhe primary writing l[ar ane specified vanauon of
the Variable Combination Meal 1t the restavrant or SRFE elects this
aptian, then the restaurant or SRFF mast:

i Identify the items comprising the variation specificd,

ii Risclpse calories for the nther variatians af the variable
combinalion Meal in a separate wrting [examplas include,
buk are not himited 1o, an electronic kKiosk, a nutlsitom
brachure, a menu addendum, a nutrition poster ar anling
nutrsicn applicaton) avalable at Lhe pont of sale.

¢ IFavariaole Cambinatian Meal s available in mulbiple sicas, calores may be
provided on the primary weiting for each size when a price i5 also provided far
garch sire. If a Variable Combinatian Meal is available in multiple sires, hut anly
one sice aof meal ard one price s provded, while the other sieeds) are available
%ida an “upsize or downsirze” message and pricng adjustment, then calorie
infarmatian far the Yarirble Combination Mea' may be disclased adjacent to the
mcal while the calorie adjustment range ar average associabed with 1he "upsee
of downsize” action may be provided adjacent ta the "upsize or cownsize”
rmessage and pricing.

Custom aqaders genecally wyalie removng ingeede s or adding ingredier s Lo fuad or Doverage
irems rezulting in the restaurart or SAFE deviabing from its standard preparatian af the item.
Ay Cambinaticn Meal trar imcludes a custoir order faod cor beverage iterm daes nct require any
nutrieel dise losure,






